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On December 29, 2007 President Bush signed
into law the Medicare, Medicaid, and SCHIP
Extension Act of 2007 (MMSEA). Section 111
of the MMSEA will change the way in which
worker's compensation practitioners process
claims in 2009. Section 111 requires practitio-
ners to report detailed information to Medicare
in the very early phases of a worker’'s compen-
sation claim in order to avoid later hassles and
monetary penalties.

Section 111 aims to determine the Medicare
entitlement of all claimants early in a worker’s
compensation case, ensuring that Medicare is
treated as the payer of last resort when an em-
ployee is primarily covered under an active
group health plan. The penalty is $1,000 per
day that the insurer is out of compliance with
the Section 111 reporting guidelines. While
this penalty seems harsh, the new rules do not
take effect until late 2009, so early planning and
registration can eliminate a scramble towards
compliance during the next 6 months.

The effective dates for these new rules are Janu-
ary 1, 2009 for group health plan arrangements
(GHPs) and July 1, 2009 for liability insurance
including self-insurance, no-

fits; and if he is, (2) to submit certain informa-
tion about the claimant to CM S, the administra-
tive agency of Medicare and Medicaid.

A Supporting Statement was released by CMS
in August 2008 explaining what type of infor-
mation needs to be reported. Applicable report-
ing entities will submit this information by first
registering online with a secure website. Col-
lection of clamant info will be on a quarterly
basis. Non-GHP data will be on an ongoing
basis for non-fault insurance and worker’s com-
pensation for non-contested claims and on a
one-time basis for contested cases where there
is a dngle settlement, judgment, or award.
CMS will require early notice via input into the
secure website of the clamant’s full name, ad-
dress, date of birth, gender, social security num-
ber, insurance type, name and address of pri-
mary plan, policy and claim number, policy
holder name, date of injury, state of venue, and
specific information regarding claim resolution.

An Implementation Guideline was released by
CMS in September 2008. For worker’'s com-
pensation plans, the recommended systems de-
velopment period is between January 1 and June

30, 2009. From May 1 to

fault insurance, and worker’s
compensation plans (non-
GHPs). After July 1, 2009,
non-GHPs must (1) deter-
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COMMONWEALTH
Court Case
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Lori Jamison v. Workers Com-
pensation Appeal Board
(Gallagher Home Health Ser-
vices), No. 399 C.D. 2008, Filed
August 19, 2008.

(Traveling Employee—A claim-
ant may work for more than one
employer and still be a traveling
employee covered under the
Act; the inquiry will focus on
what claimant was doing at time
of injury.)

Claimant was employed as a
home health nurse by Gallagher,
which required her to travel to
visit between one and eight of
Gallagher’s clients per day.
Claimant was not required to go
into Gallagher's office before or
after any visits. Claimant com-
pleted all paperwork a home.
Employer paid claimant a fixed
wage for the time she spent with a
patient and reimbursed claimant
for her mileage after she left the
first patient’s home. Employer
did not pay claimant’s mileage to
the first patient's home and did
not pay claimant’s mileage from
the last patient® home each day.

Gallagher permitted claimant
to engage in other activities be-
tween patient visits. As such, she
also worked for two other employ-
ers. On any given day, she could
be working for al three employ-
ers.

On Thanksgiving Day in 2005,
clamant was scheduled to visit
two patients for Gallagher. While
traveling from her home to the
first patient visit, clamant was
involved in a motor vehicle acci-
dent, in which she sustained inju-
ries.

Claimant filed a claim petition
alleging that she suffered a work-
related injury. Employer denied
that claimant was a traveling em-
ployee or that she was in the
course of her employment when

the accident occurred. The Work-
ers Compensation Judge agreed
that claimant was not a traveling
employee because on any given
day she could be working for any
one of, or al three of, her employ-
ers. The clam was denied and
claimant appealed to the Board,
which affirmed.

Claimant then sought review
by the Commonwealth Court. The
Court noted that what constitutes
“scope and course of employ-
ment” is broader for traveling em-
ployees than for stationary em-
ployees, and it includes driving to
any appointments for the em-
ployer.  The determination of
whether an employee isatraveling
employee is based on the follow-
ing factors: 1) whether the claim-
ant’s job duties include travel; 2)
whether the claimant works on the
employer’s premises; or 3)
whether the claimant has no fixed
place of work. Here, the WCJ
concluded that a person who
works for several employers on
any given day cannot be a travel-
ing employee.

The Court noted that, but for
the multiple employer issue, there
would have been no doubt that
clamant was a traveling em-
ployee. Because she was a travel-
ing employee, claimant was enti-
tled to a presumption that she was
working for employer during her
drive from home to the patient
visit. To rebut that presumption,
employer had to establish that
claimant had abandoned her em-
ployment at the time of injury.
Here, there is no evidence that
claimant could have been found to
have abandoned her duties. To the
contrary, she was on her way to
the home of one of employer's
clients.

The order of the WCAB was
reversed.

kkkkkkkkkk

National Fiberstock Corporation
(Greater New York Mutual Insur-
ance Company) v. Workers' Com-
pensation Appeal Board (Grahl),

No. 1456 C.D. 2007, Filed August
29, 2008.
(Reinstatement—Claimant’s
reinstatement petition following
termination order is not barred
by res judicata or collateral es-
toppel.)

Claimant, a machine operator,
suffered a work-related injury to
her wrist on April 23, 1992. Fol-
lowing carpal tunnel surgery,
claimant returned to work without
a loss of wages until 1994, when
employer closed its plant. Em-
ployer then resumed payment of
claimant’stotal disability benefits.

On November 7, 1997, em-
ployer filed a termination petition.
The Workers’ Compensation
Judge ultimately found that claim-
ant had fully recovered as of Octo-
ber 20, 1997. Claimant appealed
to the Workers Compensation
Appea Board, which affirmed the
WCJ s decision.

On February 2, 2005, claimant
filed a reinstatement petition, al-
leging that as of January 3, 2005,
she suffered a recurrence of her
disability in the nature of a wors-
ening of her condition. Following
hearings and the submission of
contradictory expert testimony, the
WCJ reinstated claimant’s bene-
fits, concluding that claimant had
experienced a worsening of her
injury in the form of muscle wast-
ing, pain, as well as tingling and
numbness in her fingers. Em-
ployer appealed to the WCAB,
which affirmed.

On appeal before the Com-
monwealth Court, employer ar-
gued that claimant’s reinstatement
petition was barred by the doctrine
of res judicata or collateral estop-
pel given the prior decision which
found claimant to have fully re-
covered.

The Court agreed that the doc-
trine of res judicata prevents reliti-
gation of clams and issues that
have been previously decided.
The Court further noted that, in
order to have her benefits rein-
stated after termination, claimant
had to prove a causal connection
between her current condition and
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the prior work injury by establish-
ing that (1) her work injury has
recurred and (2) her physical con-
dition has changed since the prior
decision. In contrast, in the termi-
nation petition, employer had the
burden of proving that claimant’s
disability had ceased. Because the
issues are not identical, the Court
held that claimant’s reinstatement
petition was not barred by res ju-
dicata or collateral estoppel.

The Court noted that claim-
ant’'s medical expert, who was
found credible by the WCJ,
opined that, assuming claimant
had fully recovered in 1997, her
carpal tunnel syndrome had re-
curred because it was present in
2005 when he saw her. The dif-
ference in her condition in 1997,
i.e., the absence of carpel tunnel
syndrome, and in 2005, i.e, the
presence of carpal tunnel syn-
drome, constitutes a physical
change in her condition.

The decison of the WCAB
affirming the WCJ's order rein-
stating benefits was affirmed.

kkkkkkkkkk

Erisco Industries, Inc. and In-
serveo Insurance Services, Inc. v.
Workers' Compensation Appeal
Board (Luvine), No. 657 C.D.
2008, Filed September 3, 2008.
(Collateral Estoppel—Where
employer fails to establish chain
of custody of drug test sample
during claim petition, employer
may not rely upon that same
drug test in subsequent suspen-
sion petition.)

In February of 1997, claimant
suffered amputations of three of
his fingers, as well as a knee in-
jury, while working as a machine
operator. After the injury, claim-
ant underwent a drug test pursuant
to employer’s policy. Based on
positive results for cocaine and
marijuana, employer terminated
claimant’s employment and issued
a notice of compensation denial,
asserting that claimant did not
suffer the injury within the scope
of his employment.

Claimant filed a claim peti-
tion, which was denied. The
Workers Compensation Appeal
Board affirmed the Judge's deci-
sion. The Commonwealth Court
reversed, concluding that em-
ployer failed to independently
establish the required chain of
custody for claimant’s urine sam-
ple and that the WCJ's denia of
the claim petition was, thus, not
supported by substantial evidence.
The Supreme Court denied em-
ployer’s petition for allowance of
appeal.

In March of 2004, employer
filed a suspension petition. Em-
ployer argued that claimant had
been released to full-time heavy
duty work and that, were it not for
his criminal conduct resulting in
his termination, claimant’s regular
duty job would have been avail-
ableto him. Claimant argued that
employer was estopped from as-
serting that he was discharged due
to crimina conduct given the
prior decision of the Common-
wealth Court.

The WCJ accepted the testi-
mony of employer's withesses
and found that claimant was capa-
ble of returning to his time of
injury position. The WCJ stated
that the position, however, was
not available to him due to his
own actions and not as a result of
the work injury. Consequently,
the WCJ entered an order sus-
pending claimant’s benefits.

The WCAB reversed, con-
cluding that employer was collat-
erally estopped from relitigating
the drug test issue and that em-
ployer was not entitled to present
more conclusive evidence to es-
tablish the chain of custody.

On appeal to the Common-
wealth Court, employer argued
that the WCAB erred in its appli-
cation of the doctrine of collateral
estoppel. Under that doctrine,
factual and legal determinations
are conclusive between the same
parties in a subsequent action
involving different causes of ac-
tion. The Court was not per-
suaded by employer’s argument.

Employer had a full opportunity to
establish the results of the drug test
during the prior claim petition pro-
ceeding and failed to do so.
Hence, employer failed to meet the
burden of establishing its entitle-
ment to suspend claimant’s bene-
fits.

Accordingly, the order of the
WCAB was affirmed.

*kkkkkhkhkkk

Christopher Combine v. Workers
Compensation Appeal Board
(National Fuel Gas Distribution
Corporation), No. 539 C.D. 2008,
Filed August 14, 2008.
(Impairment Rating Evalua-
tion—Section 306(a.2) of the Act
requires a claimant to have
reached MM before his impair-
ment rating may be calculated.)

Claimant suffered a work in-
jury to his knee in the form of a
torn medial meniscus on December
4, 2000. Employer issued a Notice
of Compensation Payable and be-
gan paying total disability benefits.

Claimant underwent an impair-
ment rating evaluation (IRE) on
June 20, 2006 and was found to
have a 20% impairment. Conse-
quently, employer filed a Modifi-
cation Petition seeking to change
clamant’s disability status from
total to partial. Claimant filed a
timely answer asserting that modi-
fication is not appropriate inas-
much as he had not reached maxi-
mum medical improvement
(MMI).

The Workers Compensation
Judge rejected claimant’ s argument
and granted employer’s petition.
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Claimant appealed to the Workers'
Compensation Appeal Board,
which affirmed the WCJ's deci-
sion.

Claimant then sought review
by the Commonwealth Court, ar-
guing that Section 306(a.2) of the
Act provides that “the degree of
impairment shall be determined
based upon an evaluation by a
physician...pursuant to the most
recent edition of the American
Medical Association “Guides to
the Evaluation of Permanent Im-
pairment.” The Guides provide
that permanent impairment may
only be rated after the person
reaches MMI. As such, claimant
argued that Section 306(a.2) of the
Act request a claimant to have
reached MMI before his impair-
ment rating may be calculated.

The Court agreed, noting that
the General Assembly precluded
an employer from obtaining an
IRE until the claimant has ob-
tained 104 weeks of total disabil-
ity. The Court viewed this
“waiting period” as a reasonable
period of time for healing or re-
covery to occur and, therefore, as
synonymous with MMI.

The decison of the WCAB
was reversed.

(Editor’s Note: The employer
has filed a Petition for Allow-
ance of Appeal with the Su-
preme Court. As of the date of
this publication, the Supreme
Court has not addressed the em-
ployer’s petition. If the Su-
preme Court refuses to consider
the issue, the Commonwealth
Court’s decision will be final
and will severely limit the ability

of employers to make use of
IREsin thefuture)

*kkkkkhkkhkkkk

Robert Scott v. Workers Compen-
sation Appeal board (Ames True
Temper, Inc.), No. 647 C.D. 2008,
Filed September 29, 2008.
(Violation of Work Order—
Where claimant is performing a
job duty but violates a safety
rule doing so, benefits are still
due despite violation of positive
work order.)

Claimant filed a claim petition
alleging he sustained a specific
loss of his index finger on his
right hand. He alleged that the
injury occurred while he was at-
tempting to remove a piece of
metal that became stuck in a ma-
chine he was using.

Before the Workers' Compen-
sation Judge, claimant testified
that he fed a coil of stedl through
the machine and the steel entered
a portion of the machine where a
“die” goes back and forth, shear-
ing the steel to size and punching
holes in the steel. The sted
caught onto the die and buckled.
Claimant attempted to correct the
problem as he had done in the
past, i.e.,, he placed the machine
on “jog,” reached up underneath
the die to pull out the steel.
When he did so, the die moved
severing hisfinger.

Employer presented testimony
from the press operator who
trained claimant to work on the
machine. He denied that claimant
was instructed to reach up under-
neath the machine to unjam it and
to press the “jog” button while his
hand was still in the machine.
Rather, removing the guards on
the machine prevents power from
going to the press. According to
the employer's witnesses, the
claimant should have cut all power
to the press before trying to cor-
rect the malfunction. Employer’s
witnesses also established that
employees are told not to bypass
the safety guards.

The WCJ credited employer’s

witnesses and denied claimant’s
petition concluding that claimant’s
injury occurred as a result of a
violation of a positive work order,
i.e., hefailed to follow safety rules
in attempting to fix the jam. The
Workers Compensation Appea
Board affirmed.

Claimant argued before the
Commonwealth Court that the
WCJ ered in finding that em-
ployer met its burden of proving
that he was not entitled to benefits
based on his violation of a positive
work order. The Court agreed.

In order to meet its burden of
proof, the employer must show
that the injury was caused by the
violation of the work rule, the
employee actually knew of the
order or rule, and the rule impli-
cated an activity not connected
with the employee’s work duties.
Here, the third element was not
met. In attempting to remove the
steel that had become stuck, the
claimant was not engaged in an
activity that was disconnected
from his work duties so as to re-
move him from the course and
scope of his employment, thereby
precluding an entitlement to bene-
fits. The WCJ erred in denying
his petition.

The decision of the WCAB
was reversed and the case re-
manded to the WCJ for an assess-
ment of costs and counsel fees, if
appropriate, as well as an assess-
ment of benefits for an appropriate
healing period.

kkkkkkkkkk

Donald Crawford, as personal
representative of Josephine Craw-
ford, Deceased, v. Workers Com+
pensation Appeal Board
(Centerville Clinics, Inc.), No.
2331 C.D. 2007, Filed October
10, 2008.

(Compromise and Release
Agreement—Claimant’s death
rendered C&R null and void
where the requirements of §449
of the Act were satisfied prior to
claimant’s death but where the
WCJ did not issue a decision
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approving the C&R until after
claimant’sdeath.)

On August 27, 2001, claimant
sustained a work-related low back
injury.  On August 24, 2005,
clamant and employer entered
into a Compromise and Release
Agreement under which they
agreed to a full resolution of the
workers' compensation claims
stemming from claimant’s work
injury. At the August 24, 2005
hearing, claimant appeared in a
wheelchair but answered the
guestions posed to her such that
the Workers' Compensation
Judge found that claimant “had a
full knowledge and understanding
of al provisions of the C&R and
had fully reviewed the same with
her lawyer and had all questions
answered.”

On August 28, 2005, claimant
died of Stage IV cervical cancer.
By decision and order dated Au-
gust 29, 2005, the WCJ approved
the C&R, which required em-
ployer to pay clamant a lump
sum of $45,000, less deductions
for attorneys’ fees and domestic
relations obligations.

Employer appealed the WCJ's
decision after becoming aware
that claimant had passed away.
Employer argued that because
claimant died prior to the circula-
tion of the WCJ's decision and
order, the C&R was void. There-
after, the parties stipulated that
the matter should be remanded to
the WCJ to develop and consider
the after-discovered evidence of
clamant’s death and its implica-
tions on the C&R. The Workers
Compensation Appeal Board
granted the stipul ation.

On remand, the WCJ found
that, although claimant was in a
wheelchair at the time of the
hearing, she did not impress the
WCJasbeing in poor health. The
WCJ noted, however, that para
graph 18 of the C&R provided:
“Claimant certifies that she is
suffering from no known life-
threatening or terminal illness(es)
unrelated to her work injury and
agrees that this C&R is null and

void upon her death if not approved
by ajudge.”

As such, the WCJ found the
C&R to be null and void. The
WCAB affirmed.

The Commonwealth Court also
noted the language of the C&R
which plainly rendered the agree-
ment null and void inasmuch as the
decision and order was issued after
claimant passed away. The Court
noted that, had the agreement not
included such language, or had the
WCJ indicated on the record during
the hearing on the C& R that he was
approving the C&R, a different
holding may have resulted. Here,
however, the WCJ did not err in
declaring the C&R null and void.

The decision of the WCAB a&f-
firming the order of the WCJ was,
thus, affirmed.

kkkkkkkkkk

Scot Costa v. Workers' Compensa-
tion Appeal Board (Carlide Corp.).
No. 822 C.D. 2008, Filed October
14, 2008.

(Unemployment Compensation
Credit—Employer need not raise
as a defense the unemployment
compensation credit inasmuch as
§204(a) of the Act requires the
credit asa matter of law.)

Claimant was employed as a
truck driver and sustained injury
when he hit his head on the top
door jam of his truck. He fell and
landed on his feet, but suffered pain
to his back, neck and side. Claim-
ant returned to work at light duty
until July 16, 2004, when he began
receiving unemployment compen-
sation benefits at the rate of $422
per week.

On July 19, 2004, claimant un-
derwent a C6-7 discectomy, which
did not improve his complaints of
pain. He continued to experience
numbness when driving or sitting
too long. He advised employer of
his post-surgical restrictions and
asked to be put back to work, but
employer could not accommodate
hisrestrictions.

Both claimant and employer
filed petitions. On June 6, 2005,

the Workers' Compensation Judge
issued a decision that granted
claimant’s claim petition, denied
claimant’s penalty petition, and
dismissed employer's physical
exam petition. Both parties ap-
pealed. Claimant argued that the
WCJ ered in failing to award
attorneys fees, and employer
argued that the WCJ erred in fail-
ing to specify that claimant’'s
compensation award was to be
reduced by the $422 weekly un-
employment compensation bene-
fits he received.

The Workers Compensation
Appea Board affirmed the WCJ's
determination that employer’'s
contest was reasonable.  The
WCAB remanded the case to the
WCJ, however, for a determina
tion as to the credit to be allowed
due to claimant’s receipt of unem-
ployment compensation benefits.

On remand, the WCJ held
employer was entitted to the
credit. The WCAB affirmed that
determination and claimant ap-
pealed to the Commonwealth
Couirt.

The Court noted claimant’'s
argument that employer waived
its ability to offset claimant’'s
weekly workers compensation
payments by the amount of his
unemployment compensation by
not presenting evidence on that
issue. In response, employer ar-
gued that 8204(a) of the Act is
self-executing and, because claim-
ant’s own testimony established
that he was receiving $422 per
week in unemployment compen-
sation benefits, it was not neces-
sary for employer to also present
evidence.

The Court noted that §204(a)
of the Act directs the WCJ to
credit the amount of a claimant’s
unemployment compensation
benefits against the amount of the
compensation awarded by the
WCJ. The Court aso noted that
the WCJ can rely on evidence in
the record regardless of which
party presented the evidence or
which party is benefited by the
evidence. Finally, the Court noted
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that the WCJ was required to re-
duce claimant's award by the
amount of his unemployment
compensation benefits regardless
of whether employer had re-
quested the offset because the
mandate of 8§204(a) cannot be
waived by an employer.

For these reasons, the decision
of the WCAB was affirmed.

kkkkkkkkkk

Joseph Nickel v. Workers' Com+
pensation Appeal Board (Agway
Agronomy), No. 719 C.D. 2008,
Filed October 22, 2008.

(Medical Bills—A provider may
not collect the difference be-
tween the re-priced amount of
the provider’s charge and the
amount paid by DPW from the
employer or its workers com-
pensation carrier.)

Claimant injured his low back
while at work. Employer denied
liability and a claim petition was
filed.

During the litigation, claimant
underwent two back surgeries and
other treatments. The bills were
sent to employer’s carrier, which
refused to pay the bills pending
the outcome of the litigation.

Because claimant had no other
insurance, the medical provider
billed claimant’s secondary in-
surer, the Department of Public
Welfare (DPW). DPW'’s payment
schedule was less than the work-
ers compensation schedule for
these services. DPW paid
$12,278.38, which the provider
accepted.

Thereafter, the parties entered
into a Compromise and Release
Agreement pursuant to which em-
ployer agreed to pay all medical
bills in accordance with 8306 of
the Act (Act 44). DPW then as-
serted a lien for payment of
$12,278.38, which employer paid.

Claimant subsequently filed a
Penalty Petition alleging that
claimant failed to pay for reason-
able and necessary medical ex-
penses. Claimant asserted that
employer violated the Act by sat-

isfying only the DPW lien rather
than pay the bills at the Act 44 re-
priced amount.

At hearings before the Work-
ers’ Compensation Judge, claimant
presented testimony from a repre-
sentative of one of his medica
providers. He testified that claim-
ant did not owe the provider any
money, and that it was not the
provider's intention to “balance
bill” the claimant. He maintained,
however, that employer was re-
sponsible for paying the difference
between the amount paid by DPW
and the amount that employer
would otherwise have been re-
quired to pay according to the
higher Act 44 re-priced payment
schedule.

The WCJ agreed and granted
penalties, noting that employer
unfairly benefited by initially de-
nying the claim, causing claim-
ant’s healthcare providers to ac-
cept payment at the lower DPW
schedule. The WCJ found that
employer violated the Act and the
C&R Agreement by failing to pay
in accordance with the Act 44 fee
schedule.

The Workers Compensation
Appea Board reversed, holding
that the WCJ lacked jurisdiction to
resolve a fee dispute. Claimant
then sought review by the Com-
monwealth Court.

The Court disagreed with the
WCAB and found that the WCJ
did have jurisdiction to hear the
matter. The Court also disagreed
with the WCJ that employer vio-
lated the Act because it did not
reimburse the provider in accor-
dance with the Act 44 fee sched-
ule.

The Court noted that federa
law requires that Pennsylvania
prohibit its Medicaid agency (here
the DPW) from seeking to collect
from the individual (or any finan-
cialy responsible relative or repre-
sentative of that individual) pay-
ment of an amount for that service
if the total of the amount of the
liabilities of third partiesis at least
equal to the amount payable for
that service under the plan. Like-

wise, the federal regulations ex-
plicitly limit participation in the
Medicaid program to providers
who accept, as payment in full, the
amounts paid by the agency.

The Court noted that the clear
import of the federal regulationsis
that the Medicaid payment is the
total amount owed to the provider
for the services rendered and the
provider may not attempt to re-
cover any additional amounts el se-
where.

Accordingly, employer did not
violate the Act or the C&R Agree-
ment by refusing the provider's
demand for additional payment.
The WCAB correctly denied and
dismissed claimant’s Penalty Peti-
tion.

kkkkkkkhkkk

Neil Folmer v. Workers' Compen-
sation Appeal Board (Swift Trans-
portation), No. 596 C.D. 2007,
Filed October 22, 2008.
(Termination Petition—In a
subsequent termination petition,
the employer may show a
change in the claimant’s physi-
cal condition by presenting
medical testimony that there is
no objective evidence to support
claimant’s subjective complaints
and that the claimant is engag-
ing in symptom magnification.)

Claimant, a truck driver, suf-
fered a work injury when he was
hit in the face by a box of crow-
bars while unloading a truck.
Claimant’s injury was defined as
“positional vertigo” and “cervical
disc syndrome or cervical myalgia
and tension headache.”

Six years later, employer filed
a Termination Petition. Em-
ployer's medical experts testified
that claimant had fully recovered
from his work-related injury as of
May 31, 2001. Claimant’s medical
experts testified to the contrary.

The Workers Compensation
Judge denied the termination, al-
though the WCJ did note that he
was troubled by the fact that the
clamant’s medical evidence was
stale and that claimant had not
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undergone any recent diagnostic
testing.

On August 9, 2004, employer
filed a second termination petition,
alleging that claimant had fully
recovered as of December 11,
2003. In support of this petition,
employer presented testimony
from Dr. Howard Senter, a neuro-
logical surgeon. Dr. Senter per-
formed a battery of tests and, al-
though some of the results were
not normal, Dr. Senter explained
that claimant was faking. Overall,
Dr. Senter opined that claimant
was fully recovered and capable of
returning to his prior job without
restrictions. Employer aso pre-
sented testimony from John B.
Talbott, M.D., a neurologist who
examined claimant on September
20, 2005. Dr. Talbott confirmed
that there were no objective find-
ings to support claimant’s numer-
ous subjective complaints.

The WCJ granted employer’s
second petition, noting: “I am now
convinced that the claimant has
symptom magnification and is a
malingerer as testified to by Dr.
Senter and as corroborated by the
testimony of Dr. Talbott.”

Claimant appealed, and the
Workers Compensation Appeal
Board affirmed. The WCAB de-
termined that the credible testi-
mony of Dr. Senter and Dr. Talbott
was legally competent and suffi-
cient to support a termination of
benefits.

On appeal before the Common-
wealth Court, claimant argued that
the WCJ and WCAB erred given
the Supreme Court’s decision in
Lewis v. WCAB (Giles & Ran-
some, Inc.), 591 Pa. 490, 919 A.2d
922 (2007). In Lewis, the Court
held that in a second termination
petition, an employer must show
that the claimant® physical condi-
tion has changed since the prior
denial of atermination.

The Court disagreed with
clamant’'s argument. Employer
failed in its first termination peti-
tion because the WCJ credited
clamant’s subjective complaints
of pain. In order to prevail in its

second petition, employer had to
present medical evidence to show
that after May 31, 2001, claim-
ant’s condition changed. In other
words, employer's case had to
begin with the adjudicated facts as
found by the WCJ in the first ter-
mination petition and work for-
ward in time in order to show the
required change.

Here, both Dr. Senter and Dr.
Tabott, who examined the claim-
ant in 2003 and 2005, testified that
claimant’s complaints were either
fase or not related to the work
injury. During the prior litigation,
the objective findings of mild nys-
tagmus and taut neck muscles
supported claimant’s subjective
complaints. Dr. Senter and Dr.
Talbott did not find any nystag-
mus, and they found claimant’s
neck muscles to be normal, not
taut. Accordingly, employer pre-
sented medical evidence that
showed a change in the claimant’s
physical well being that affects his
ability to work. The court noted
that any other holding would
mean that an employer could
never terminate benefits where, as
here, the claimant’s injuries con-
sist primarily of subjective com-
plaints, and the credited evidence
shows that the claimant is faking.

The decision and order of the
WCAB was affirmed.

kkkkkkkkkk

Patricia Waronsky v. Workers
Compensation Appeal Board
(Mellon Bank), No. 367 C.D.
2008, Filed October 22, 2008.

(Course and Scope of Employ-
ment—When not actually en-
gaged in activitiesfurthering the
employer’s business at the time

of injury, claimant must show
that he or she was on premises
occupied or controlled by the
employer when the injury oc-
curred in order to be dligible for
benefits)

Claimant sought total disability
benefits beginning January 28,
2005. On that date, she was struck
by a motor vehicle while crossing
Sixth Avenue in downtown Pitts-
burgh prior to the start of her work
shift.

The parties agreed to bifurcate
the issues of compensability and
disability, and first sought a deter-
mination as to whether claimant
was within the course and scope of
her employment when she was
injured.

Claimant testified that she was
assigned to work at employer's
Service Center on Sixth Avenue
and worked the 6:00 pm to 2:00
am shift. Claimant could not take
public transportation because no
buses were available to take her
home. As such, she drove to work
and parked in employer’s parking
garage, which is located on the
opposite side of Sixth Avenue
from the Service Center. As
claimant crossed Sixth Avenue at
approximated 5:40 pm, she was
struck by a motor vehicle.

Witnesses to the accident testi-
fied that claimant crossed in the
middle of the block (no cross
walk) and that she stepped directly
into the path of the motor vehicle.

As a result of the accident,
claimant sustained numerous inju-
ries including a head injury, which
caused clamant to have head-
aches, tension pressure and vision
problems.

Claimant used pre-tax earnings
to pay for transportation related
expenses such as her parking pass
for employer's garage. Claimant
acknowledged that she was not
required to park at employer's
garage and was free to park any-
where. Claimant asserted, how-
ever, that her supervisor encour-
aged employees to use employer’s
garage for safety reasons.

Employer’s representative tes-
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tified that employer does not pay
for its employees parking, but
does administer the transportation
program for employees, thereby
allowing participating employees
to use tax-free dollars for parking.
The representative further con-
firmed that employer had no poli-
cies requiring claimant to park in
any designated lot.

The Workers Compensation
Judge denied and dismissed claim-
ant’s Claim Petition, finding that
she did not suffer her injuries in
the course and scope of employ-
ment. The WCJ concluded that
claimant was commuting to work
and was injured on a public street,
not on a part of employer’s prem-
ises.

Claimant appealed to the
Workers Compensation Appea
Board, which affirmed the WCJ's
decision.

On appeal to the Common-
wealth Court, claimant again ar-
gued that she was acting within
the course and scope of her em-
ployment at the time of her injury.

The Court noted that injuries
may be sustained in the course of
employment where the employee,
although not actually engaged in
the furtherance of the employer’s
business or affairs, is (1) on the
premises occupied or under the
control of the employer; (2) re-
quired by the nature of his em-
ployment to be present; and (3)
sustains injuries caused by the
condition of the premises or by
operation of the employer’s busi-
ness thereon.

Here, claimant was not actu-
ally engaged in activities further-
ing employer’s business when she
was struck while crossing Sixth
Avenue. As such, claimant was
required to show that she was on
premises occupied or controlled
by employer when she sustained
her injuries.

The Court noted that the issue
was whether the employer’s park-
ing garage was an integral part of
employer's business such that it
was a part of employer’ s premises.
The fact that the garage was sepa-

rated from employer’s facility by a
public thoroughfare does not pre-
clude a determination that the
parking garage is a part of em-
ployer's premises within the
meaning of the Workers' Compen-
sation Act.

However, employer’s employ-
ees were not required to park at
employer’s garage. As such, the
garage was nhot integral to em-
ployer’s business and therefore, it
was not a part of employer’s prem-
ises. Conseguently, it may not be
said that claimant was traversing
across Sixth Avenue between two
parts of employer's premises.
Hence, the WCJ and the WCAB
correctly concluded that neither
employer's parking garage nor
Sixth Avenue was an integral part
of employer’s premises and claim-
ant was not injured in the course
and scope of her employment.

The decison of the WCAB
affirming the dismissal of claim-
ant’s Claim Petition was affirmed.

khkkkhkkkhkkkx

Dart Container Corporation v.
Workers Compensation Appeal
Board (Lien), No. 550 C.D. 2008,
Filed October 23, 2008.
(Disfigurement—There is no
“rule of thumb” by which a dis-
figurement claim may be valued;
instead, a scar isto be evaluated
based on its location, length,
appearance and overall severity,
and an award is to be entered
consistent with the range most
WCJs would select for a similar
scar.)

Claimant suffered a neck and
back injury while employed by
employer on October 8, 2002. A
Notice of Compensation Payable
was issued.

Claimant then underwent cer-
vical spine surgery that left a scar
on her neck. She later filed a re-
view petition for disfigurement
benefits. The Workers Compen-
sation Judge noted that: “From
approximately 15-20 feet this
Judge readily saw a scar esti-
mated to be 1 1/2 inches long and

1/4 inch wide...pink or red and in
a straight line...” The WCJ con-
cluded that claimant proved she
suffered permanent and unsightly
disfigurement as a result of her
work injury and awarded her 22
weeks of benefits.

Claimant appealed, claiming
that the award was low and out-
side the range that most WCJs
would select. The Workers Com-
pensation Appeal Board agreed,
stating: “The visual impact of her
disfigurement, the location and
relative severity of her scarring,
and the interests of uniformity in
disfigurement awards, warrant a
determination that the WCJ's
award...was below the proper
range of benefits, which other
WCJs would award for similar
disfigurements. Based on our
experience, the range of awards
that most WCJs would select...is
between 60 and 75 weeks.”

The WCAB modified the
WCJ's award to reflect 70 weeks
of compensation. Employer ap-
pealed to the Commonwealth
Court, arguing that the WCJs
award was made within his discre-
tion and that the WCAB erred in
disturbing the award absent any
evidence of deviation from the
WCJ s discretionary powers. Em-
ployer further argued that the
WCAB’s award of 70 weeksis not
supported by case law in that the
WCAB did not explain the range
that it set for the award.

The Court disagreed. The
WCAB is not required to cite writ-
ten guidelines or other awards to
support its modification of the
WCJs award. The WCAB con-
sidered the visual impact of claim-
ant’s disfigurement, its location
and relative severity of her scar-
ring and explained that based upon
its experience the range that most
WCJs would select for a similar
scar is between 60 to 75 weeks.

However, the WCAB did not
describe claimant’s scar, did not
state whether it rejected the WCJI's
description and did not explain
why most WCJs would award
within the 60 to 75 weeks' range.
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Thus, the case was remanded
to the WCAB. The WCAB was
free, however, to reach the same
result provided an adequate expla-
nation is given.

khkkkkkhkkkx

The Bullens Companies v. Work-
ers Compensation Appeal Board
(Hausmann), No. 409 C.D. 2008,
Filed October 23, 2008.
(Notice—In occupational disease
claim, claimant’s suspicion that
his condition is work-related
does not trigger the 120-day
notice requirement of 8311 of
the Act; the 120-day notice pe-
riod beginsto run when a doctor
advised that claimant is disabled
by a disease and that it isrelated
to claimant’swork.)

Claimant worked for 17 years
at employer’s Malvern plant
where it manufactured cleaning
products by mixing solvents in
open tanks. Employer did not
provide claimant with any ventila-
tor, mask or other breathing pro-
tection so he inhaled the fumes
while performing his duties. In
late 2001 he began to experience
frequent urination and to see doc-
tors. He stopped working on June
1, 2002 when employer closed the
plant. During the last two weeks
of his employment, he cleaned the
tanks repeatedly until the solvents
could no longer be smelled. In
July 2002 he was referred to a
kidney specialist who recom-
mended a kidney transplant.
Claimant began receiving diaysis,
taking many medications and hav-
ing frequent blood work.

By late 2002, claimant sus-
pected that his kidney condition
was related to his employment and
retained an attorney. In July 2004
he notified employer that he had
sustained a work injury in May
2002, and he filed a Claim Petition
stating that he had sustained an
occupational disease by virtue of
exposure to chemicals. At that
time, he had not yet secured a
medical expert. Claimant first
learned that his kidney problems

were work-related in March 2005
from Arthur L. Frank, M.D., who
specializes in internal and occupa-
tional medicine.

Dr. Frank testified that claim-
ant suffered from glomeru-
lonephritis, a disease that claimant
contracted due to his solvent expo-
sure at work.

The Workers Compensation
Judge credited the testimony of
claimant and Dr. Frank and
granted claimant’s petition. The
Workers Compensation Appea
Board affirmed.

Employer appealed to the
Commonwealth Court. Employer
argued that claimant’'s petition
should have been denied because
claimant failed to give timely no-
tice under 8311 of the Act.

Section 311 requires an em-
ployee to give notice of his or her
injury to the employer within 120
days after the occurrence of the
injury. Failureto do soresultsina
denia of benefits.

Employer maintained that
claimant’s notice was not given
within 120 days because he a-
leged that he contracted the dis-
ease in May 2002 but notice was
not given until July 2004. Em-
ployer acknowledged that for
“occupational diseases’ which are
latent, case law has established
that the 120-day notice period be-
gins when the claimant is advised
by a doctor that he is disabled and
that it is related to the claimant’s
work. Employer argued, however,
that this rule did not apply here
because claimant’s disease is en-
compassed by 8§301(c)(1) of the
Act.

The Court disagreed. The
Pennsylvania Supreme Court ad-
dressed the issue of when the no-
tice period begins to run for a
8301(c)(1) disease in Sell v.
WCAB (LNP Eng'g), 565 Pa
114, 771 A.2d 1246 (2001). In
Sell, the Supreme Court held that
8311's discovery rule “calls for
more than an employee's suspi-
cion, intuition or belief; by its
terms, the statute’s notice period
istriggered only by an employee’s
knowledge that she is injured and
that her injury is possibly related
to her job.”

Here, claimant did not actually
know that his disease was job re-
lated until Dr. Frank so advised
him in March of 2005. Claimant
suspected a causal relationship
earlier, but a mere suspicion does
not trigger the 120-day notice re-
quirement.

The decision of the WCAB
was affirmed.

khkkkhkkkhkkkx

Jerome Jones v. Workers' Com-
pensation Appeal Board (City of
Chester), No. 621 C.D. 2008,
Filed November 12, 2008.
(Pension Offset—Employer may
not be able to reduce claimant’s
pension benefit to reflect claim-
ant’s receipt of workers com-
pensation benefits, even if em-
ployer’sright to do so was nego-
tiated for between the parties as
a part of a collective bargaining
agreement.)

Claimant filed a Review Peti-
tion alleging that employer was
improperly reducing his disability
pension benefits in an amount
equal to the amount of workers
compensation benefits he was
receiving.

Before the Workers' Compen-
sation Judge, the parties submitted
a copy of the collective bargaining
agreement (CBA) between the
City of Chester (employer) and the
Fraternal Order of Police, Lodge
#19. Article XXIII of the CBA
expressly states: “The City can
claim as an offset from the afore-
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said pension the following items:
(8 100% of whatever workers
compensation benefits the retired
police officer is receiving as a
result of his or her service con-
nected disability.” The eviden-
tiary record also included an affi-
davit noting that claimant is re-
celving a monthly pension of
$3,891.04. No verbal testimony
or other evidence was offered.

The WCJ determined that em-
ployer was taking an improper
credit in relation to claimant’'s
pension benefits. The WCJ noted
that the CBA provides that a po-
lice officer who is injured in the
line of duty is entitled to a service-
connected disability pension equal
to 100% of the offers earnings for
the 52 week period prior to his
injury. The WCJ found that the
provisions of the CBA which al-
low employer to reduce that bene-
fit due to the claimant’s receipt of
workers' compensation benefits
were contrary to the Pennsylvania
Workers Compensation Act and
were not binding. Moreover, the
WCJ concluded that the CBA can-
not supersede the Act. Claimant’s
petition was granted. The WCJ
further held that employer was
entitled to an offset of workers
compensation benefits to the ex-
tent that the pension benefits were
funded by employer.

The Workers Compensation
Appea Board reversed, conclud-
ing that there was no issue before
the WCJ concerning claimant’s
workers' compensation benefits.
As such, the WCAB concluded
that the WCJ lacked jurisdiction to
entertain claimant’s petition.

Claimant then sought review
by the Commonwealth Court. The
Court noted that the workers
compensation authorities' respon-
sibilities include guarding the
workers' compensation system.
As such, where the WCJ is re-
sponsible for addressing an al-
leged entitlement under the Act,
the WCJ may be entitled to rule
upon questions that would ordi-
narily be outside his jurisdiction.
For example, the Court noted that

a WCJ does have the authority to
determine paternity for the pur-
poses of determining eligibility of
a child for benefits upon the filing
of afatal claim petition.

Thus, the Court disagreed that
the WCJ lacked jurisdiction to
entertain claimant’s Review Peti-
tion. The decision of the WCAB
was reversed and the case was
remanded to the WCJ for addi-
tional findings of fact to determine
if claimant’s pension benefits are,
in fact, being reduced in an
amount equal to 100% of his
workers' compensation benefits.
In addition, claimant must provide
an explanation of his financial
loss. Employer and its carrier
must clarify whether they are
solely reducing claimant’s pension
benefits in accordance with the
CBA as well as reducing claim-
ant’s workers' compensation bene-
fits in an amount equal to the ex-
tent that claimant’s pension was
funded by employer. In then de-
termining whether to grant claim-
ant’s petition, the WCJ must keep
in mind that a clamant’'s own
funds, such as his or her pension
funds, should not be used by an
employer to satisfy its workers
compensation obligation.

khkkkhkkkhkkkx

Judith Miegoc v. Workers Com+
pensation Appeal Board (Throop
Fashiong/Ledlie Fay and ITS Har-
ford), No 948 C.D. 2008, Filed
December 3, 2008.
(Notice of Ability to Return to
Work—The notice requirement
of 8306(b)(3) is a prerequisite
for the presentation of evidence
in a suspension petition even if
the work injury pre-dates the
effective date of Act 57.)
Claimant suffered a work in-
jury on December 28, 1992. In
May of 2000, employer filed a
petition seeking a suspension of
benefits on the grounds that claim-
ant had refused work within her
medical restrictions.  Claimant
sought dismissal of the petition
because employer failed to provide
her with a Notice of Ability to

Return to Work, as required by
§306(b)(3) of the Workers Com-
pensation Act. Under that section,
an insurer that receives medica
evidence that the claimant is able
to return to work in any capacity
must provide prompt written no-
tice to the claimant that there has
been a change in his or her condi-
tion, that he or she has an obliga-
tion to look for available employ-
ment, that proof of available em-
ployment opportunities may jeop-
ardize his or her receipt of ongo-
ing benefits, and that he or she has
the right to consult with an attor-
ney.
The Workers Compensation
Judge concluded that employer
was required to provide claimant
with the Notice of Ability to Re-
turn to Work form in order for
evidence to be considered in sup-
port of a suspension petition. Be-
cause the Notice was not given to
claimant, the WCJ dismissed em-
ployer’s petition.

On appeadl, the Workers' Com-
pensation Appea Board reversed,
reasoning that the notice require-
ment of §306(b)(3) should not be
applied retroactively to cases that
precede Act 57.

The Commonwealth Court
disagreed. The Court noted that
§306(b)(3) is a procedural require-
ment, not a substantive provision
and, hence, is applicable to all
pending proceedings.

The notice requirement of
§306(b)(3) does not alter the facts
that an employer must provide in
order to obtain a suspension.
Rather, it merely requires an em-
ployer to share new medical evi-
dence concerning claimant’s
physical capacity to work and to
notify the claimant that this new
information could affect the
claimant’s entitlement to benefits.
Because the notice requirement
does not affect the substantive
rights of either party, it is a proce-
dural provision that applies and
precludes a suspension where, as
here, employer fails to comply
with the notice requirements.
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Deciphering the Code:

CMS; Centersfor Medicare and Medicaid Services
MMSEA: Medicare, Medicaid and SCHIP Extension Act.
GHP: Group Health Plan

RRE: Responsible Reporting Entity

COBSW: Coordination of Benefits Secure Website
COBC: Coordinator of Benefits Contractor

(Continued from page 1)

Secure Website (COBSW). From July 1 to September 30, 2009, a testing period for all worker’s
compensation RREs will take place. From October 1 to December 31, 2009, al worker’s compensa-
tion RREs are to submit their first Section 111 production files based upon a predetermined schedule
with the Coordination of Benefits Contractor (COBC). Hopefully, by January 1, 2010, all worker’s
compensation RREs will be submitting Section 111 production files electronically. It isimportant to
note that until the electronic reporting process is completely operational, RREs should continue to
place Medicare on notice of cases involving Medicare beneficiaries via the current reporting process
either by phone or in writing.

Registration Process Guidelines were released by CM S on September 24, 2008, in which RREs will
notify the COBC of their intent to report data and comply with Section 111. Registration by the RRE
must be completed before testing between the RRE (or its agent) and the COBC can begin on July 1
through September 30, 2009. Although an RRE may use an agent for subsequent reporting purposes,
the RRE itself must complete the registration process directly. Through registration, the COBC will
obtain the information needed to (1) certify the registrant is a valid RRE under Section 111; (2) as-
sign a Section 111 Reporter ID to each RRE; (3) develop a Section 111 reporting profile for each
RRE, including estimates of the volume and type of data to be exchanged for planning purposes; (4)
assign a production “live date” and file submission timeframe to each RRE; (4) establish the neces-
sary file transfer mechanisms; and (5) assign a COBC Electronic Data Interchange Representative
(EDI Rep) to each RRE to assist with ongoing communication and “trouble-shooting” questions.
Workers compensation RREs will register on the COBSW from May 1, 2009 through June 30,
2009. Once the registration application is submitted, the information provided will be validated by
the COBC and the RRE will assign an Account Manager, who will return to the COBSW to complete
set-up and obtain Login IDs for individua users associated with that account.

The Interim Record Layout was released by CM S in October 2008 and provides a detailed list of the
data required to be reported by a worker's compensation RRE. The document is over sixty pages
long, and RRES are encouraged to visit (www.cms.hhs.gov/M andatorylnsRep/DownloadsNGHP
Layout111708.pdf) in order to read the document in its entirety. As a quick overview, the Layout
explains reporting guidelines for RREs who still have responsibility for medica servicesas of July 1,
2009 regardless of an initial resolution date prior to July 1, 2009. It explains reporting regquirements
where the RRE has accepted on-going responsibility for medical payments and how to handle situa-
tions where an RRE has no new information to supply on a quarterly update file.

In conclusion, this article is intended only to act as a short overview of the new Section 111 reporting
requirements of the MMSEA. Much of thisinformation can be explained in greater detail by visiting
the Secretary of Health and Human Services website at (www.cms.hhs.gov/MandatorylnsRep/).
With the enactment of this new law, a Medicare issue in a worker's compensation claim can no
longer be swept under the rug until the end of the case. Medicare must be dealt with efficiently in the
opening moments of a case in order to avoid penalties with non-compliance in 2009.
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Thomson, Rhodes & Cowie, P.C.
1010 Two Chatham Center
Pittsburgh, PA 15219

ATTENTION READERS:. The editors of the Thomson, Rhodes & Cowie Pennsylvania Workers
Compensation Bulletin invite you to submit questions you may have dealing with workers' compensation issues.
The editors will compile questions received and periodically provide answers to recurrent issues. Submission of a
guestion is no guarantee that an answer will be provided, but we will make every effort to answer as many
guestions as possible. Of course, for specific legal advice the reader should seek counsel from a qualified
workers' compensation attorney.

Send questions to: Harry W. Rosensteel, Esquire, Thomson, Rhodes & Cowie, P.C., 1010 Two Chatham Center,
Pittsburgh, PA 15219.

The Bulletin is a quarterly publication reviewing recent trends in Pennsylvania Workers' Compensation Law. All
original materials Copyright 1993-1995 by Thomson, Rhodes & Cowie, P.C. The contents of this Publication
may be reproduced, redistributed or quoted without further permission so long as proper credit is given to the
Thomson, Rhodes & Cowie Pennsylvania Workers' Compensation Bulletin.

The Thomson, Rhodes & Cowie Pennsylvania Workers Compensation Bulletin is intended for the information of
those involved in the workers compensation system. The information contained herein is set forth with
confidence, but is not intended to provide individualized legal advice in any specific context. Specific legal
advice should be sought where such assistance is required.

Prior issues are available on our web site at http://www.trc-law.com or upon request. Please direct inquiries to
Harry W. Rosensteel, Esquire, Thomson, Rhodes & Cowie, P.C., 1010 Two Chatham Center, Pittsburgh,
Pennsylvania 15219, (412) 232-3400.




