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EXTRA! EXTRA! READALL ABOUT IT!
HARKNESS REVERSED BY SUPREME COURT

In the case of Lani Harkness v. UCBR, the Supreme Court recently considered whether an em-
ployer may be represented at an unemployment compensation hearing by an individual who is not an attorney.
The Commonwealth Court had previously determined that an employer may not be so represented. This ruling
was reversed by the Supreme Court.

Lani Harkness was employed as a beauty advisor at Macy’s. A customer became rude in a discussion
regarding a product that was not available. The confrontation escalated and Harkness was eventualy termi-
nated. She was found to be ineligible for benefits by the unemployment compensation service center. At the
hearing, Macy’s was represented by an employee of a company engaged in the business of representing em-
ployers in unemployment compensation matters. The representative was not an attorney. Harkness objected to
Macy’s representation by a non-attorney, but the objection was overruled. The Referee concluded that Hark-
ness had engaged in willful misconduct and was, therefore, ineligible for benefits. The Board upheld the Refe-
ree’'s determination and found that the Law “permits parties to be represented by legal or non-legal advisors.
As such the Referee did not err in allowing the employer to be represented by a non-legal advisor.” Harkness
appealed to the Commonwealth Court, which reversed the UCBR and concluded that it was error for the Refe-
ree to permit Macy’ s to be represented at the hearing by a non-attorney.

The Supreme Court again reversed. The court noted that, in determining what constitutes the practice
of law, the public interest is of primary concern. There are three broad categories of activities that constitute
the practice of law: 1) instruction and advising of clients in regard to the law; 2) preparation of documents re-
quiring familiarity with legal principles; and, 3) appearance before public tribunals in order that the attorney
may assist the deciding official in the proper interpretation and enforcement of the law. The public interest
here is the quick and efficient operation of the system. The court concluded that non-attorney employer repre-
sentatives at unemployment compensation proceedings act more as “facilitators,” not “advocates,” and are,
thus, not engaged in the practice of law.

and remained there until he quit. He was initially
granted benefits but the Referee reversed after deter-
mining that “claimant failed to show that he acted
with common sense in voluntarily quitting his job and
that he made a reasonable effort to preserve his job.”
The Board noted that: “The claimant was subject to
racial and ethnic slurs and profanities about himself
and coworkers by Mr. Pezeshkian [the district sales
manager], who at one point had the claimant’s co-
worker, Mr. Federico threaten the claimant in an at-
tempt to unravel the claimant’s nerves” Claimant
sought out a transfer from the vice president but was

COMMONWEALTH COURT RENDERS FIVE
DECISIONS ON UC ISSUES

" In Western and Southern Life Insurance Company
v. UCBR, the claimant was hired as a sales represen-
tative and was promoted to sales manager one month
later. He then returned to a sales representative job
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denied the transfer. The claimant resigned from his
position because of a “hostile work environment
and threats to his life” The court agreed that
claimant had a necessitous and compelling reason
to quit, noting that the testimony unegquivocally
supported the Board's finding that claimant quit his
job due to a hostile work environment and threats
against his life from coworkers. The court held that
coworker harassment may constitute good cause to
quit in the eyes of the court where claimant notifies
his or her supervisor of the hostile conduct.

" In Downey v. UCBR, the employee sustained an
on-the-job injury and stopped working because he
claimed that even light-duty work aggravated his
symptoms. The employer subsequently received
information that Downey had been observed per-
forming heavy work around his house. The em-
ployer initiated surveillance which caused Mr.
Downey’s physician to clear him to return to work.
He then returned to light duty and was discharged
shortly thereafter for willful misconduct. At the
hearing, Mr. Downey testified that he thought the
physical restrictions applied only to work activities,
not his home activities. The Referee concluded that
the employer met its burden of proof that Downey
engaged in activity that was inconsistent with his
claimed physical restrictions. On appeal, the Board
affirmed the Referee’s ruling. The Commonwealth
Court also affirmed. An employee’s dishonesty or
misrepresentation can exhibit a disregard of the
employer’s interests and disregard of standards of
behavior that the employer can rightfully expect
from its employees. In addition, theft from an em-
ployer such as filing false claims, failing to return
mistaken overpayment, and receiving benefits based
on misrepresented employment status are wrongful
acts. The uncontradicted evidence presented by the
employer supported the conclusion that Downey’s
actions constituted willful misconduct.

" In Bell v. UCBR, the claimant was a full-time
journeyman plumber. He claimed that after a ver-
bal dispute with his supervisor, he was told to “park
his truck” at the employer’s service shop, which he
understood to mean that he was fired. In support of
his claim for benefits, claimant offered testimony of
a representative from the local plumbers union who
defined the term “park the truck” as an expression
often used in the trade to discharge an employee. In
response, the supervisor testified that the argument
occurred dlightly differently, in that claimant re-
peatedly asked to be laid off because the two could
not get dlong. He denied that he ever used the term

“park the truck.” The Referee concluded that
claimant voluntarily left his employment and was
ineligible for benefits. The finding was affirmed on
appeal, with the Court determining that in a volun-
tary quit case, it is the claimant’s burden to prove
that his separation from employment is involuntary.
The claimant must also demonstrate that the em-
ployer’s actions had the immediacy and finality of a
firing, though the employer need not specifically
use words such as “fired” or “discharged.”  For
example, stating: “1 am the boss. If you don't like
it, there's the door” is the equivalent of stating:
“You'refired.”

" In Dept. of Corrections/SCI-Camp Hill v. UCBR,
the claimant, a corrections officer, heard rumors
that a fellow corrections officer was planning an
assault on an inmate, but did not have specific in-
formation. He believed that if he reported the ru-
mor his coworkers would retaliate against him.
When the assault took place, the claimant was too
frightened to intervene for fear of retaliation and
fear that his coworkers would not respond if he
were ever in need of assistance. The employer’'s
witness admitted that corrections officers who re-
port other corrections officers for policy violations
experience retaliation, sometimes resulting in per-
sonal injury. The Referee concluded that while the
Department met its burden of proving willful mis-
conduct, claimant established that he had good
cause for the policy violation. The Board adopted
the Referee’s conclusion. The Court reversed, not-
ing there is no dispute that the corrections officer
failed to follow the Department’s work rules; thus,
he engaged in willful misconduct. The corrections
officer did not have good cause in refusing to fol-
low work orders because he feared for his personal
safety. Corrections officers, like law enforcement
officials, must adhere to demanding standards,
higher than those applied to many other professions.

" In Skowronek v. UCBR, the Board denied the
petitioner’s request for a remand. She contended
that the Referee denied her a fair hearing when he
refused her continuance request. The Common-
wealth Court affirmed the decision. The claimant
was employed as a secretary and treasurer tax col-
lector. During the period of her employment, the
employer implemented a new employee handbook
which required employees to use atime clock. The
claimant refused. The claimant aso refused the
employer’s request to dress appropriately for her
position and failed to comply with the employer’s
directive to compile an accounting manual. The
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claimant was repeatedly warned and was ultimately
discharged for insubordination. She filed for unem-
ployment compensation benefits. A notice was
mailed July 7 and the Referee set a July 20 hearing
date. One day prior to the scheduled hearing at
6:30 p.m., claimant’s counsel faxed the following
letter to the Referee: “Counsel requests a continu-
ance in regard to the hearing because of a previ-
ously scheduled appointment.” The Referee denied
the request as untimely. The hearing was held and
the employer presented four witnesses. Based upon
the employer’s evidence, the Referee found claim-
ant ineligible for benefits under 8402(e) under the
UC Law. On appeal, the claimant argued that the
Referee denied her an opportunity for afair hearing.
The court rejected the argument and held that “last
minute requests for continuances will not be viewed
favorably by this court.” The denial of benefits was
affirmed.

WORKPLACE
POSTERS

The Department of Labor & Industry provides post-
ers containing information on a variety of employ-
ment laws, including child labor, overtime and mini-
mum wage. They can be downloaded through a link

COST-CUTTING MEASURES

Tips on minimizing employee separations,
thereby cutting unempl oyment
compensation costs

" Require Full and Complete Application
Forms. All employment candidates should affirm,
through their signature, that the information they
provide on the employment application is true and
accurate. To the extent possible, each applicant’s
qualifications and experience should be verified.
All references should be contacted.

" Establish Detailed, Written Job Descriptions.
Clear and well-written job descriptions, specifying
the job duties to the greatest extent possible, will
minimize confusion about the scope of the job and
will inform the applicant of the employer’s expec-
tations.

" Administer Pre-Hiring Tests.  Employers
should conduct uniform testing of each applicant to
make certain that he or she possesses the necessary
skills to perform the job.

" Provide Counsding. Counseling sessions
should be held whenever performance falls below
acceptable standards so as to give the employee a

chance to improve his or her performance. Verbal

on the Department’ s web site: www.dli.state.pa.us _ _
and written warnings should be well documented.

ATTENTION READERS, the editors of Thomson, Rhodes & Cowie Pennsylvania Unemployment Compensation
Newdletter invite you to submit questions you may have dealing with unemployment compensation issues. The
editors will compile questions received and periodically provide answers to recurrent issues. Submission of a
question is no guarantee that an answer will be provided, but we will make every effort to answer as many
questions as possible. Of course, for specific legal advice the reader should seek counsel from a qualified
unemployment compensation attorney.

Send questions to: Margaret M. Hock, Esquire, Thomson, Rhodes & Cowie, P.C., 1010 Two Chatham Center,
Pittsburgh, PA 15219.

The Newdetter is a semi-annual publication reviewing recent trends in Pennsylvania Unemployment
Compensation Law. All original materials by Thomson, Rhodes & Cowie, P.C. The contents of this Publication
may be reproduced, redistributed or quoted without further permission so long as proper credit is given to the
Thomson, Rhodes & Cowie, P.C., Pennsylvania Unemployment Compensation Newsl etter.

The Thomson, Rhodes & Cowie, P.C., Pennsylvania Unemployment Compensation Newsletter is intended for the
information of those involved in the unemployment compensation system. The information contained herein is
set forth with confidence, but is not intended to provide individualized legal advice in any specific context.
Specific legal advice should be sought where such assistance is required.

Copies are available on our web site at http://www.trc-law.com or upon request. Please direct inquiries to
Margaret M. Hock, Esquire, Thomson, Rhodes & Cowie, P.C., 1010 Two Chatham Center, Pittsburgh,
Pennsylvania 15219, (412) 232-3400.
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