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In pertinent part, the Penn-
sylvania Workers: Compen-
sation Act provides:

“The reasonableness or
necessty of all treatment
provided by a health care
provider under this act
may be subjed to prospec
tive,  concurrent  or
retroactive utili zation re-
view at the request of the
employe employe or in-
surer. The department
shall authorize uitili zation
review organizations to
perform utili zation review
under this act. Utili zation
review of all treatment
rendered by a health care
provider shall be per-
formed by a provider li-
censed in the same profes-
sion andhaving the same
or similar spedalty as that
of the provider of thetreat-
ment under review....”

When utili zation review is
requested, the only isaue is
whether the tregment being
rendered to the damant is

REVIEW

reasonable or necessry.
Please kegp in mind that the
URO does not render a deter-
mination as to whether the
treament is causaly related
to the work injury. If the
employer or insurer wants to
dispute the causal relation
ship, it may either 1) file a
Petition for Review; or, 2)
simply deny payment and
take the risk that the daimant
will file apetition and seek
the impasition d penalties.
As st forth in the Act, the
URO has the aility to con
sider treatment that is cur-
rently being rendered to the
clamant, treament that has
been rendered in the past, and
treatment that may be ren-
dered in the future. Regard-

Inside This
Issue...

Commonwedth Court Case

IR

bbb i B B B B e e B B B B B B BB BB B B B BB B BB B BB B

lessof when the treament has
or will be provided, the URO
may only consider the trea-
ment provided by “a hedth
cae provider” — which may
be interpreted to mean a sin-
gle hedth cae provider.
Consequently, if a daimant is
recaving the same or similar
treament from two providers,
two separate requests for uti-
lization review ought to be
filed unessthe purpose is to
stop dupicaivetreament. In
that case, only one request is
necessry. If, however, the
treament itself is to be ques-
tioned, two requests will need
to befiled.

Additionally, a favorable
determination from the URO
that the treagment is neither
reasonable nor necessary may
nat prevent the daimant from
seeking the same or similar
treament from a new hedth
care provider” Arguably, if
that happens, a new utiliza-
tion request shoud be filed.

(Continued on pag11)
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Commonwealth Court Case Reviews

William H. Bensing v. Workers'
Compensation  Appeal Board
(James D. Morrissy, Inc.), No.
2933 C.D. 2002 filed August 21,
2003

(Failure to File Timely Answer -
Factsalleged in claim petition are
admitted by employer’sfailure to
timely answer; however, ques
tions of law are fully reviewable.)

Claimant filed a petition alleg-
ing that he sustained injuries in an
automobile acédent whil e traveling
to work. Employer failed to file a
timely answer, and also faled to
appea at thefirst heaingbefore the
Workers Compensation Judge.
The WCJ isaied an interlocutory
opinion deaming the fads alleged
in the daim petition to be admitted,
but noting that employer still had
the right to raise legal defenses to
the petiti on.

At the mnclusion of the pro-
ceedings, the WCJ found that
claimant’s employment contrac did
not include transportation to and
from work, that claimant was not on
a speda misson for employer, and
that claimant was not furthering em-
ployer’s businessat the time of the
accident.  Accordingly, claimant
was not in the course and scope of
his employment. Benefits were de-
nied.

Claimant appeded, arguing that
employer could not challenge
whether he was in the mourse and
scope of employment after it failed
to file atimely answer.

The Court noted that, under
8416 d the Act, thefailure to file a
timely answer predudes an em-
ployer from presenting any evi-
dence in rebuttal or as an affirma-
tive defense with resped to the al-
leged fads. However, the daimant
is dill required to prove dl ele-
ments necessary to satisfy an award.
Further, questions of law are fully
reviewable and cannot be waived
by the failure to file atimely an-

swer.
Here, employer cannot dispute
that claimant suffered injuries as a
result of the acddent. Whether
those injuries, however, were sus-
tained inthe course and scope of his
employment is a @nclusion of law
subjed to review. Therefore, the
WCJwas not preduded from dedd-
ing that question of law. Becaise
the WCJ appropriately applied the
law to the fads of the cae, the
dedsion of the WCJ was affirmed.

Faulkner Cadillac v. Workers’
Compensation  Appeal Board
(Tinari), No. 572 C.D. 2003 filed
September 4, 2003

(Spedfic L oss Benefits - Concur-
rent payments of specific loss
benefits and partial or total dis
ability compensation is not lim-
ited by the daimant’s pre-injury
earning power.)

Claimant sustained chemicd
burnsto bah handsin July of 1993
Employer adknowledged liability
by isaiing a Notice of Compensa-
tion Payable. Claimant then re-
turned to work in August, 1993 and
his benefits were suspended. A
semnd work-related injury, in the
form of a mncusgon, was sustained
in April of 1994 Again, an NCP
was isaled and claimant began re-
caving weekly compensation bene-
fits.

On Deceanber 23, 1996,
claimant filed a petition seeking
compensation for the lossof use of
both hands due to the July 1993
work injury. The Workers Com-
pensation Judge found that claimant
had, in fad, lost the use of both
hands for al pradicd intents and
purpaoses due to the July 1993work
injury. Consequently, 735weeks of
spedfic lossbenefits were avarded,
to be paid simultaneously with the
total disability benefits for
claimant’s 1994work injury.

Employer appeded, arguing
among other things that the WCJ
erred in ordering simultaneous pay-
ment of compensation for
claimant’'s sparate injuries where
the total of the two awards exceels
the maximum weekly compensation
payable under the Act.

The Court noted that, under
workers’ compensation law, the
term “disability” is synonymous
with loss of eaning power. Be-
cause aclamant’s injury may not
cause more than a total loss of a
clamant's earning power, a
claimant may not be more than to-
tally disabled.

Spedfic loss benefits, however,
are payable without regard to a
claimant’s eaning cgpadty. Thus,
a daimant may receve spedficloss
benefits concurrently with awards
for total disability compensation,
partial disability compensation, and
other specific loss injuries. A
claimant is even entitled to recave
spedfic loss benefits while recev-
ing full wages. Under such circum-
stances, a daimant may receve a
combination of wages and benefits
that excee his pre-injury wage.

The Court was not persuaded by
employer’s argument that claimant
is not entitled to recéve more than
the weekly maximum of compensa-
tion. Because spedfic lossbenefits
are payable without regard to a
claimant’s resulting wage loss con-
current payments of spedfic loss
benefits and partia or total disabil -
ity compensation cannot rationally
be limited by reference to a
claimant’s pre-injury eaning power
or by the statutory maximum.

The dedsion of the WCJ was
affirmed.

FekddkkAkk

Patricia Gallie v. Workers' Com-
pensation Appeal Board (Fichtel &
Sachs Indwstries), No. 1138 C.D.
2003 filed September 10, 2003
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(Utili zation Review - Petition for
Review of Utilization Review De-
termination is timely filed if filed
within 30 days of the Depart-
ment's receipt of the URO re-
port.)

Claimant suffered a work-
related bad injury, for which she
sought chiropradic treadment. Em-
ployer requested a utilization re-
view of that treament. The Utili za-
tion Review Organizaion (URO)
issued a report concluding that
while the diropradic adjustments
were reasonable and necessary, the
massage and UJtrasound therapy
were not.

Claimant receved the URO re-
port on May 21, 2001 Shetestified
that she mail ed a review petition on
June 18, 2002, however, the enve-
lope was postmarked June 22,
2001, more than 30 days after her
recept of the URO report.

Employer asserted that the
claimant's review petition was ur-
timely because it was filed beyond
the 30 day period contained in
8304f.1)(6)(iv) of the Act, which
provides:

“If the provider, employer,
employe or insurer disagrees
with the finding of the utili za-
tion review organizaion, a
petition for review by the de-
partment must be filed within
thirty (30) days after recept
of thereport.”

The Workers Compensation
Judge found that although claimant
receved the URO report on May
21, 2003 the Bureau of Workers
Compensation (Department) did
not recave it untii May 24, 2001
The WCJ determined that it wasthe
date of the Department's recept of
the URO which triggers the 30 day
petition  period. Therefore,
claimant's apped was gustained.

The Workers Compensation
Apped Board vacded the WCJs
dedsion and dismissd the petition,
concluding that the petition was urn-
timely. The WCAB noted that
8304f.1)(6)(iv) refers only to the
provider, employer, employee or
insurer, and contains no reference

to the Department.

Claimant appeded the WCAB's
order. The Commonwedth Court
agreed with clamant that
8304f.a)(6)(iv) is ambiguous and
does not spedfy whose recept of
the URO determination begins the
30-day petition period. The Court
noted that the Act, however, must
be liberaly construed to effecuate
its humanitarian purposes with bor-
derline interpretations resolved in
favor of the injured employee

Thus, because 8306(f.1)(6)(iv)
makes reference to the Depart-
ment's role in the utili zation review
process and because the URO re-
port originates outside the Depart-
ment from a third party source, the
Department's recapt of the report
ads as “an eadly-ascertained, ob-
jective landmark from which the
apped period may be measured.”

The dedsion of the WCAB was
reversed and the dedsion of the
WCJreinstated.

Fokk ook ok

Jeremiah Schemmer v. Workers'
Compensation Appeal Board (U.S.
Sed), No. 1143 C.D. 2003 filed
September 24, 2003

(Spedfic Loss - Where daimant
lost foot in a non-work related
accddent, and then suffers work
injury causing loss of lower leg,
the weeks attributable to the loss
of the foot is deducted from the
weeks attributable to the loss of
thelower leg.)

In 1977 clamant's lower left
leg was amputated seven inches be-
low his knee & aresult of a motor-
cycle aciedent. In 199Q claimant
dipped and fell at work and, be-
cause his prosthesis came loose, he
landed on the stump of his left leg,
causing a @ntusion and infedion.
Consequently, an additiona three
inches was amputated from his
lower left leg.

On June 29, 2001, employer
filed a petition aleging that
claimant's injury had resolved into
a “spedfic loss' of his lower left
leg.

Accepting employer's medical

expert's testimony as credible, the
Workers Compensation Judge
found that the 1990 injury had re-
sulted in a spedfic lossof the lower
left leg. While daimant was enti-
tled to 350weeks of compensation
under 830§c)(5) of the Act for the
lossof his lower left leg, the WCJ
deducted 250 weeks for the non-
work related lossof his left foat in
1977, and granted employer a aedit
for the benefits already paid.

Claimant appeded to the Work-
ers Compensation Apped Board,
which affirmed the WCJs dedsion.

Claimant then sought review by
the Commonwedth Court, arguing
that the WCJ and the WCAB erred
by deducting 250 weeks of his spe-
cific loss benefits becaise he did
not have aleft foot.

The Court disagreed, reasoning
that the loss of a limb includes as
part of that compensation loss of
other parts of the body. At thetime
of the work injury, claimant did not
have afoot. Becaise daimant can-
not recover for that which he did
not have, the WCJ's determination
that employer was obligated to
compensate claimant for 100
weeks, the difference between 350
weeks of compensation for the
lower leg and 250 weeks for the
foot, was proper.

The dedsion of the WCAB af-
firming the order of the WCJ was
affirmed.

PNC Bank Corporationv. Workers'
Compensation  Appeal Board
(Stamos), No. 860 C.D. 2002 filed
September 17, 2033
(Survivor's Benefits - Common
law spouseisnot entitled to bene-
fits after this case inasmuch as
common law marriage in Penn-
sylvania is hereafter abolished.)
Employer appeded the order of
the Workers Compensation Apped
Board affirming the grant of
Kretz's fatal claim petition after
concluding that the Workers Com-
pensation Judge properly con-
cluded that Kretz was the cmmon
law spouse of the decedent, Stamos.

Volume VIl , Number 10

Page 3

indér 2004



Stamos was killed in a plane
crash in 1994 while working for
employer. The nature of Kretz’s
relationship with Stamos was the
subject of hearings before the WCIJ.

Kretz offered into evidence an
affidavit that both he and Stamos
had signed that had been submitted
to his employer so as to obtain
benefits for Stamos. The affidavit
stated that: “..we, the undersigned,
having the capacity to marry, did
unite ourselves in marriage through
the mutual exchange of words
which expressed our present intent
to live together as husband and
wife...”

Kretz also testified that he and
Stamos began living together in
June of 1989 and that they subse-
quently exchanged rings as a sign of
their marriage.

Based upon this evidence of
verba ce praesenti, the WCJ and
the WCAB found that Kretz was
married via common law marriage
to Stamos at the time of her death
and awarded surviving spouse’s
benefits to Kretz. Employer ap-
pealed.

The Commonwealth Court
noted that the Supreme Court artic-
ulated skepticism regarding the
continued viability of the common
law marriage doctrine in the case of
Saudenmayer v. Staudenmayer,
552 Pa. 253 714 A.2d 1016
(1998. The Court further noted
that many sound reasons exist to
abandon the doctrine. Requiring
statutory marriages with witnesses
and licensing “.. provides a bright
line standard to guide the courts in
adjudicating disputes and the public
in conducting and defining their re-
lationships with some measure of
certainty and stability. It furthers
the beneficial provisions of the
Marriage Law, and reduces the
need for litigation to settle rights
and the opportunity for fraudulent
claims....Accordingly henceforth,
this court will recognize as valid
only those Pennsylvania marriages
entered into pursuant to the Mar-
riage Law procedures.”

Because this ruling is prospec-

tive and will affect only future
cases, the decision of the WCAB
affirming the decision of the WCJ
awarding benefits to Kretz was af-
firmed.

siesfestoisieofoloiskok

SWMF v. Workers' Compensation
Appeal Board (Hering, American
Eagle Express and Liberty Mutual
Insurance Company), NO. 741
C.D. 2003 filed October 8, 2003
(Coverage - Where SWIF ac-
cepted a small premium for a
class of employees which em-
ployer denied having, and did not
remove that classdespite the Bu-
reau's authority to do so, SWIF
could not deny coverage.)

The State Workers’ Insurance
Fund provided coverage to em-
ployer prior to 1992. Employer’s
business was headquartered in
Philadelphia. In August of 1992,
employer moved to Delaware, but
still had employees and indepen-
dent contractors in Pennsylvania.
After moving to Delaware, em-
ployer obtained workers’ compen-
sation insurance through Liberty
Mutual, but continued to insure in
Pennsylvania through SWIF.

Claimant was hired as an em-
ployee in Pennsylvania in 1995.
While in the course and scope of his
employment, he was involved in an
accident  rendering him a
quadriplegic.

Claimant filed a claim petition
naming SWIF as the responsible
carrier. SWIF filed a petition to
join Liberty Mutual. The issue be-
fore the Workers’ Compensation
Judge was whether the policy is-
sued by SWIF covered claimant’s
injuries.

SWIF contested that claimant
was covered because his job duties
fell within the risk classification of
parcel-delivery (category 808) and
employer had misrepresented the
nature of its workforce to SWIF by
indicating that it did not have any
category 808 employees. Based
upon the misrepresentation, SWIF
assessed a nominal increase in em-
ployer’s annual premium. SWIF

contended that it relied on em-
ployer’s misrepresentation to its
detriment and, hence, the policy
was void.

Based upon the policy in ques-
tion, the past relationship between
employer and SWIF and documents
from the Pennsylvania Compensa-
tion Rating Bureau, the WCJ found
that SWIF issued a policy to em-
ployer that covered category 808
employees. Additionally, the WCJ
found that SWIF could not assert a
defense of misrepresentation be-
cause it failed to comply with for-
mer §308 of the Insurance Act,
which required that all insurance
policies have attached to them the
insured’s constitution, by-laws or
other company rules.

The Workers” Compensation
Appeal Board agreed that §318 of
the Insurance Act precluded SWIF
from relying on the policy to show
employer’s alleged misrepresenta-
tion. However, the WCAB did de-
termine that SWIF could rely on
other evidence to prove its asser-
tions. Therefore, the case was re-
manded to the WCJ for considera-
tion of additional evidence.

On remand, the WCJ deter-
mined that SWIF did not rely on the
misrepresentations made by em-
ployer. SWIF once again appealed
to the WCAB, which affirmed the
WCJ’s decision.

The Commonwealth Court
noted that when employer first ap-
plied for coverage with SWIF, em-
ployer’s application was returned
because category 808 coverage was
required by the Bureau. Thereafter,
when employer moved to Delaware
and no longer needed the category
808 classification for its employees,
the Bureau noted that it should be
deleted from the policy. SWIF en-
gaged the services of an outside
auditing firm to determine if the
808 category should be deleted
from employer’s policy. The re-
sults of that audit confirmed that
employer had no payroll for cate-
gory 808 employees during 1994.
Therefore, the Court noted that
SWIF relied on representations of
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various ources, not merely the em-
ployer, to conclude that employer
had no caegory 808 employees.
Moreover, SWIF failed to demon-
strate that employer knew its repre-
sentations were false or were made
in bad faith.

SWIF argued that it could not
remove the dassfication 808 cov-
erage from employer's policy with-
out the Bureau's approval.  The
Court noted, however, that SWIF
had authority from the Bureau to
remove the cdegory 808employees
from the palicy, and yet failed to do
s0. Thus, the Court concluded that
SWIF maintained employer's cae-
gory 808 employee @verage d its
own discretion.

Because SWIF provided em-
ployer with a pali cy that maintained
coverage for category 808 employ-
ees, SWIF assumed a risk inherent
in the insurance industry. The
Court concluded that the pdlicy is-
sued by SWIF was not void and that
SWIF was the responsible carier.

Charles E. Havenstrite v. Workers'

Compensation  Appeal Board
(Tobyhanna $ate Park), No. 2812
C.D. 2002 filed October 15, 2003

(Utili zation Review - WCJ isfree
to accept opinion of reviewer,
even if reviewer indicatesthat the
documentation provided to him
wasinsufficient.)

Claimant sustained a work in-
jury in June of 199 when he
dipped and fell. A Notice of Com-
pensation Payable was isaled, de-
scribing the injury as a strain of the
left bicep muscle.

Employer subsequently filed a
utili zation review request question-
ing whether the treament provided
by claimant's chiroprador, Dr. In-
telisano, on and after August 1,
2000 was reasonable or necessary.
The URO, through Dr. Kollars, de-
termined that the treament in ques-
tion was neither reasonable nor nec
essry. One of the reasons given by
Dr. Kollars in suppat of his con-
clusion that the treament was not
reasonable or necessry was that

Dr. Intelisano©s documentation was
insufficient, that his office notes
were avedk and sketchy® and that
his @objedive findings were hand-
written and dfficult to determine.®

Claimant sought review of the
UR Determination by a Workers
Compensation Judge. The WCJ re-
jeded Dr. Inteli sano's opinions, and
found the opinions of the Dr. Kol-
lars and Dr. Hubbard, who had per-
formed an IME, to be credible.
Therefore, the WCJ denied
claimant's review petition. The
Workers Compensation Apped
Board affirmed.

Claimant appeded to the Com-
monwedth Court aleging that the
WCJ erred because Dr. Kollars did
not initi ate discussons with Dr. In-
teli sano. Under 34 Pa.Code
8127469, the URO has the duty to
initi ate discusgon with the provider
under review when such a discus-
sion will asdst the reviewer in
reading a determination. Claimant
assrted that, because Dr. Kollars
could not understand some of Dr.
Intelisano's notes, he had a duty to
contad Dr. Intelisano to clarify the
information in the notes of tred-
ment.

The Court noted that the holding
of the cae of Sdomonv. Workers'
Compensation | Board (Cit
of Philadelphia), 821 A.2d 215
(Pa.Cmwith. 2003, is that a utili za-
tion reviewer's failure to oktain a
claimant's entire medicd file does
not automaticdly predude autili za-
tion reviewer from assessng the
ressonableness and necesdty of a
particular treament. This is true
even where there was no substantive
contad between the reviewer and
the treaing hedth care provider.

The Court further noted that the
claimant had afull and fair oppatu-
nity to present his evidence to the
WCJ, and the WCJ rejected Dr.
Inteli sano's testimony as to the rea
sonableness and necessty of his
treadment. Based upon the reports
of Dr. Kollars and the IME physi-
cian, the WCJ had substantial evi-
dence upon which to base his con-
clusion that the treament at isaue

was neither reasonable nor neces-
sary.

The order of the WCAB affirm-
ing the dedsion of the WCJ was
affirmed.

Editor's Note: Judge Friedman
filed a dssnting opnion, nating
that the Reviewer effedivdy admit-
ted that he needed addtiond infor-
mationin order to be ableto render
a determination &s to the reason
ablenessand recessty of the treat-
ment. Therefore, Judge Friedman
opined that the Reviewer was
boundto resolve the isaue in favor
of the provider under 34 Pa. Code
8127471 While her andysis of
the provisions of the Code is cor-
red, the Judge noted in a footnote
that the majority ered in consider-
ing the IME report as aubstantial
evidence Judge Friedman would
find the IME report to be incompe-
tent, stating that “ [d]isputes as to
the reasonablenessand recessty of
treatment must be resolved through

the UR  process,” citing
8304f.1)(6) of the Workers' Com-
pensation Act.

According to Judge Friedman's
literal reading d the Act, the only
evidencethat could then be consid-
ered would be the URO report it-
self. The Act, howeve, has neve
beeninterpreted as sich ameansto
exdude IME evidence in proceal-
ings before a WCJ.

ek kdokk

Michael Haynes v. Workers' Com+
pensation Appeal Board (City of
Chester), No. 131 C.D. 2003 filed
October 16, 2003
(Utili zation Review - The opin-
ions of the UR reviewer (a physi-
cal therapist) and another physi-
cal therapist were mmpetent evi-
dence upon which to find the
physical therapy in question to be
unnecessary.)

In February of 1995 Claimant,
a dty detedive, sustained a work-
related injury to his right shoulder
and elbow while removing snow
from a pdice ca. In August of
1999 employer filed a UR request
seeking a determination that
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daquatic therapy: and &cervicd
range of motion and bod/ masters
isotonics® recaved by claimant
from Dynamic Physical Therapy
was unreasonable ad unrecessary.

The URO determined that the
therapy was, indeed, unreasonable
and unrecessary as of June 7, 1999
The UR reviewer, alicensed physi-
cd therapist, stated that the trea-
ment consisted of repetitive exer-
cises that did not require skilled
care and that claimant should have
been able to follow an independent
exercise program at a hedth club o
YMCA.

Claimant filed a petition to re-
view the UR determination, and the
Workers Compensation Judge ap-
pointed another licensed physicd
therapist to make an independent
evaluation of the therapy. That
therapist found the treament to be
incomplete because it was not fo-
cused on restoring motor skill s and
becaise daimant was not given any
instructions on a rest position, cer-
vicd spine management or a home
exercise program. The independent
therapist concluded that the trea-
ment was not ressonable or neces-
sary, stating that a brief physicd
therapy program of 4-6 sessons
would be reasonable for the pur-
pose of giving claimant instructions
on ahome exercise program.

The claimant presented testi-
mony from his physician, Dr.
Grossnger, who stated that
claimant had restricted neck mobil -
ity and that the therapy provided by
Dynamic Physicd Therapy wasrea
sonable ad necessary to trea the
conditi on.

The WCJ accepted the opinions
of the two physical therapists as
more aedible than the testimony of
Dr. Grossinger. Therefore,
claimant's petition was denied. The
Workers' Compensation Apped
Board affirmed the WCJsdedsion.

Claimant appeded to the Com-
monwealth Court, arguing that it
was error to accept the opinions of
physical therapists, who are not
medicd doctors, as competent testi-
mony.

The Commonwealth Court
noted that an employer seeking to
avoid payment for medicd services
has the never-shifting burden of es-
tablishing that the treament is un-
ressonable and unrecessry. The
Court further noted that, under
830€f.1)(6) of the Act, utilization
review is to be performed by a
provider licensed in the same pro-
fesgon and having the same or sim-
ilar spedalty as that of the provider
under review. Further, a %hedth
care provider® is defined by the Act
to include aphysicd therapist.

Therefore, the licensed physicd
therapists were mmpetent to render
an opinion regarding the reason-
ableness and necessty of the ther-
apy provided by Dynamic Physicd
Therapy. Accordingly, the order of
the WCAB was affirmed.

ko kdokk

Maple Creek Mining Compary V.
Workers' Compensation Appeal
Board (Bakos), No. 941 C.D. 2003
filed October 17, 2003

(Specific Loss Benefits - Testi-
mony that claimant lost his ankle
isnot akin to losing hisfoat.)

Claimant, a laborer in em-
ployer'sminein 1996 was working
in degp mud and carying a bag of
cement on his doulder. When he
tried to turn to dump the cement
into a whedbarrow, he found that
he could not lift his leg from the
mud. As a result, he twisted,
pulling Hsleft ankle.

Since the injury, claimant has
pain, swelling and instability of his
left ankle. He weasa spedal brace
to bea weight and to walk. He dso
uses a cae.

Employer filed a petition con-
tending that claimant's ankle injury
resolved into a spedfic lossof his
foot, thereby justifying suspension
of his benefits.

Testimony was presented from
three orthopedic physicians. All
agreal that claimant suffered the
lossof use of hisleft foot.

The Workers Compensation
Judge found the eamployer's expert,
Dr. Tucker, to be aedible to the

extent that Dr. Tucker opined that
claimant's ankle prevents him from
resuming hs pre-injury occupation.
The WCJ, however, found that
claimant did not sustain a spedfic
lossof hisleft foot asaresult of the
work injury. Despite the testimony
of the medicd experts, the WCJ
observed that the Workers Com-
pensation Act does not recognized
the lossof use of an ankle & being
a compensable spedfic loss, nor
does the Act remgnized the akle
as apart of thefoot. Therefore, the
WCJ determined that claimant's
ongoing problems with his left an-
kle caise him to remain totally dis-
abled due to the work injury.

The Workers Compensation
Apped Board affirmed the WCJ's
order, noting that the the WCJ did
not err in concluding that employer
did not prove daimant sustained a
spedfic lossof use of his left foat.
Claimant never suffered aninjury to
his foot, and none of the experts
discussed alossof use of claimant's
foot separate from his ankle prob-
lems.

Employer filed an apped with
the Commonwedth Court, arguing
that the WCJ committed reversible
error when she refused to find a
spedfic loss occurred despite the
unanimous testimony of the medi-
cd experts. The Court disagreed.
The Act does not provide for spe-
cific lossof an ankle. The Act does
not define ¥oot.° Given the lad of
statutory guidance, the Court
adopted an interpretation of the Act
most favorable to the employee

Therefore, the Court affirmed
the WCJs determination that the
loss of use of the ankle is not a
spedfic lossof afoot as a matter of
law.

ek kdokk

Welliver McGuire, Inc. v. Workers'
Compensation  Appeal Board
(Padggett), No. 919C.D. 2003 filed
October 22, 2003

(Pension Offset - Where the em-
ployer has a retro policy and
must pay benefits up to a spedfic
amount before insurer pays, then
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offset credit is due for pension
received by claimant up to
amount paid by employer.)

Claimant, who had sustained a
work injury in 1998 began recev-
ing pension benefits in May 2001

On October 16, 2001, employer
sent claimant LIBC Form 761, No-
tice of Workers Compensation
Benefit Offset. The form advised
claimant that his workers' compen-
sation benefits would be reduced
given employer's assertion of a
credit for the full amount of the
claimant's pension benefits.

Claimant filed a Petition for Re-
view all eging that employer was not
entitled to an offset. At the heaing
before the Workers Compensation
Judge, the parties stipulated that
46.3% of the funds in claimant's
pension plan were the result of con-
tributions made by employer. The
parties also stipulated that, although
employer caries workers compen-
sation insurance coverage, em-
ployer has a $250000.00 aggregate
deductible, such that the first
$250000.00 peid to claimant and
other injured employees is paid di-
redly by employer.

Between claimant's date of in-
jury and Jure 1, 200Q all benefits
paid to claimant were paid dredly
by employer. All benefits paid after
Jure 1, 2000 were paid by Travel-
ers.

The WCJ concluded that em-
ployer was not entitled to an offset
because claimant's benefits were
paid by the insurance carier and
not by employer. On apped, the
Workers' Compensation Apped
Board affirmed.

Employer sought review by the
Commonwedth Court. The Court
noted that the plain language of
§204a) of the Act provides that
&he severance benefits paid by the
employer diredly liable for the pay-
ment of compensation and the bene-
fits from a pension plan to the ex-
tent funded by the employer di-
rectly liable for the payment of
compensation...which are receved
by an employee shall also be cred-
ited against the anourt of the avard

made..° Here, employer was di-
redly liable to claimant. Claimant
receved pension benefits of which
46.3% was funded by employer and
employer was diredly responsible
for the payment of claimant's work-
ers compensation benefits from
February 4, 1998 through Jure 1,
2000. Accordingly, during that
time period, claimant's monthly
wage | ossbenefits sould have been
reduced by 46.3% of the daimant's
monthly pension benefits. Conse-
quently, the cae was remanded for
a determination of credit due em-
ployer.

Ralph H. Williams v. Workers'
Compensation  Appeal Board
(Hahremann University Hospital),
No. 609 C.D. 2003 filed October
23,2003

(Evidence - Opinion evidence
contrary to facts as previously
found by WCJ isincompetent ev-
idence)

Claimant sustained a work-
related badk injury on February 24,
1987and a Notice of Compensation
Payable was issued.

On December 23, 1991, WCJ
Olin circulated a dedsion modify-
ing claimant's benefits becaise he
found as fad that, ladking good
faith, claimant fail ed to apply for an
available position within his cgpa-
biliti es as an instructor with C.H.I.
Institute.

On May 8, 1995 WCJ Olindis-
missed claimant's reinstatement pe-
tition, concluding that claimant did
not establish a worsening of his
condition and that claimant's con-
tinued loss of eanings was «f-
imposed.

In October of 1998, claimant
filed a second reinstatement peti-
tion, aleging a worsening of his
condition and deaeased eaning
power as of May 9, 1995 the day
after WCJ Olin's dedsion on the
first reinstatement petition. The
seoond reinstatement petition was
assgned to WCJ Devlin.

In suppat of his petition,
claimant offered testimony from

Dr. Kambin who opined that
claimant's condition had continu-
ously worsened since 1987 Dr.
Kambin admitted on cross
examination that he disagreed with
WCJ Olin's finding in 1991 that
claimant was cgpable of sedentary
duty work.

In addition, claimant presented
testimony from a vocaional cour-
selor, who opined that claimant was
not capable of performing any type
of gainful employment. In addition,
he opined that claimant was not
vocaionally cgpable of performing
the instructor paosition at C.H.l. In-
stitute because he did not have a
high schoal diploma.

WCJ Devlin found claimant's
expertsto be aedible and reinstated
claimant's benefits. Employer filed
an apped to the Workers' Compen-
sation Apped Board, which re-
versed the WCJ's dedsion. The
WCAB concluded that the opinions
of Dr. Kambin and the vocational
expert were incompetent because
they were based on fads contrary to
the 1991 cedsion of WCJ Olin.

The Commonwealth Court
agread. Contrary to WCJ Olin's
1991 ckdsion, Dr. Kambin and the
vocational expert indicated their
belief that claimant could never
perform the instructor position at
C.H.l. Ingtitute. It is well settled
that where an expert's opinion is
based upon an asaimption which is
contrary to the established fads of
record, that opinion is worthless
Consequently, claimant did not sat-
isfy his burden with regard to the
semnd reinstatement petition. The
order of the WCAB reversing the
dedsion of the WCJ was affirmed.

ek kdokk

Pittsburgh Board of Education v.
Workers' Compensation Appeal
Board (Dancho), No. 354 C.D.
2003 filed October 30, 2003
(Pension Offset - Employer is en-
titled to acredit only to the extent
it fundsa pension plan, not to the
extent funded by a third-party
contributor.)

Claimant sustained a work-
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related injury for which he ulti-
mately receved temporary total
disability benefits. While the daim
petition was in liti gation, claimant
began receiving disability retire-
ment benefits from the Public
Schod Employees Retirement
System (PSERS).

Employer subsequently filed a
petition all eging that it was entitled
to a aedit for the benefits receved
by claimant from PSERS under
§204a) of the Act. Eventhoughall
parties assumed that the Common-
wedth and employer contributed
separately to PSERS, the Workers
Compensation Judge found that em-
ployer was entitled to a aedit for
the amounts contributed by the em-
ployer and by the Commonwedth,
reasoning that the school district
was an agent of the Common-
wedth.

Claimant filed an apped to the
Workers' Compensation Apped
Board, contending that employer
was not entitled to a aedit for the
contributions made by the Com-
monwealth to PSERS. Sedion
204(a) provides that a credit is
available . to the extent funded by
the employer diredly liable for the
payment of compensation..® Be-
cause the Commonwedth was not
directly liable for the compensa-
tion, claimant argued that employer
was entitled to a aedit only to the
extent that employer contributed to
the pension. The WCAB agredd.

On appeal to the Common-
wedth Court, employer argued that
becaise alocd schodl district is an
agent of the Commonwedth creaed
to cary out the Commonwedth's
responsibility of providing educa
tion, employer and the Common-
wedth are one ad the same for
purposes of defining @employer°®
under 8204a).

The Court rejeded employer's
argument, noting that the Common-
wedth is clealy not the employer
directly liable for the underlying
workers compensation claim. Be-
cause it was assumed that the Com-
monwedth contributed dredly to
the PSERS fund, employer is not

entitled to a aedit for the Common-
wedth's contributions. Third-party
contributors are not transformed
into co-employers liable for the un-
derlying compensation simply by
virtue of their contributions to a
pension fund.

The dedsion of the WCAB was
affirmed.

LawrenceMahonv. Workers' Com-
pensation Appeal Board (Expert
Window deaning and $ate Work-
ers Insurance Fund), No. 2161
C.D. 2002, filed November 10,
2003

(Correction of NCP - Correction
of material mistake is allowed
when employer or insurer, in
goad faith, initially issies a notice
of compensation payable but then
learns that facts previously un-
known indicate that the injury is
not compensable.)

(Intoxication - Compensation is
not payable if the injury would
not have occurred but for the
employeésintoxication.)

Claimant, a window washer,
wasinjured on July 16, 1999after a
ladder he was ganding on fell 18
fed to the ground, causing both his
ankles to brek. At the hospital,
claimant admitted that he had a his-
tory of being an acoholic and con-
suming two six-pads per day, and
that he had consumed some beeas
before wming to work that morn-
ing. Blood tests indicaed that his
blood alcohol level two hours after
the injury was between .25 and .3.

Employer's carier, SWIF, not
having the hospital records at the
time it evaluated the daim, issued
an NCP on July 26, 1999 adnowl-
edging the injury. Theredter,
SWIF obtained the hospital records
and filed a petition to review, seek-
ing to set aside the NCP alleging
that claimant's intoxication was the
acdual cause of hisinjuries.

The Workers Compensation
Judge found that claimant's intoxi-
caion was, in fad, the cause of his
injuries and, as ach, he was not
entitled to compensation benefits.

The WCJ then relied upon 8413 d
the Act, which allows a WCJ to
correct a notice of compensation
payable if it is materially incorred.
The Workers Compensation Ap-
ped Board affirmed.

Before the Commonwealth
Court, claimant argued: 1) SWIF
was preduded from attadking the
NCP becaise it could have asoided
admitting liability by isaiing a tem-
porary notice of compensation
payable; and 2) SWIF failed to
cary its burden of proof to estab-
lish that intoxication caused
claimant's fall because SWIF's
medicd expert suppatsonly afind-
ing that there is a Statisticd likeli-
hood that claimant fell becaise of
intoxication, rather than a finding
that intoxication was the definitive
cause of thefall.

The Court noted that the use of
a NTCP is appropriate if there is
uncertainty about the legitimacy of
the daim. Here, at the time the
NCP was issued, SWIF believed
there was no question concerning
the compensability of the claim.
Consequently, SWIF aded reason-
ably in isaling the NCP rather than
an NTCP. Under the Supreme
Court'sdedsionin Barnav. WCAB
(Jones & LaugHin Sted Corp.),
513 Pa. 518 522 A.2d 22 (1987,
an employer may challenge an ini-
tial admisgon of liability in an NCP
where the employer begins prompt
payment of benefits before com-
pleting an investigation of an a-
leged work-related injury and, upon
completion of the investigation, de-
termines that benefits are not
payable. Consequently, SWIF is
not estopped here from challenging
the compensability of the injury
designated on the NCP.

Further, 8301(a) of the Act pro-
vides that, qi]ln cases where the
injury...is caused by intoxication,
no compensation shall be paid if the
injury...would not have occurred
but for employe's intoxicdion, but
the burden of proof of such fad
shall be upon the enployer.°

The phrase ut for® means that
an employer or insurer must estab-
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lish that intoxicetion was the caise
in fad of an injury, without regard
to proof that the intoxicaion was
the proximate cause of or a substan-
tial factor in causing the injury.
The question of whether the ad is
the &cause in fad® of an injury is
one for the fadfinder.

Here, SWIF's expert tetified,
within a reasonable degreeof medi-
cd certainty, that claimant's intoxi-
cation caused his fall. The WCJ
found this testimony credible and
convincing. SWIF was not required
to establish that no ather condition
was the cause of claimant's fall.
Claimant was in the best position to
put forth evidence of another cause
of hisfall once SWIF offered credi-
ble, competent evidencethat intoxi-
cation was the definitive caise of
his fall. Claimant did testify as to
the cause of his fall; however, his
testimony was rejeded by the WCJ
asincredible.

The order of the WCAB affirm-
ing the dedsion of the WCJ was
affirmed.

ek kdokk

Westinghouse Electric Corpora-
tion/CBS v. Workers' Compensa-
tion Appeal Board (Burger), No.
2820 C.D. 2002 filed November
17,2003

(Review Petition - When seeking
compensation benefitsfor disabil -
ities that are related to, but dis-
tinct from, an injury described in
an NCP, and which are not the
natural consequence of the work
injury, a claimant must file a
Claim Petition, not a Review Peti-
tion.)

Claimant suffered a work injury
in 1992 which was described on
the Notice of Compensation
Payable & @nterna injuries, knee
strain.® Seven yeas later, claimant
filed a Review Petition, seeking to
amend the NCP to include psycho-
logicd injuries, including sexual
dysfunction.

Crediting the daimant's expert
witness the Workers Compensa-
tion Judge mncluded that claimant
sustained his burden of proof and

ordered that the NCP be anended
to include sexual dysfunction,
chronic pain disorder and depres-
sion. Employer appealed to the
Workers' Compensation Apped
Board, which affirmed the WCJ's
order in this regard.

On appeal to the Common-
wedth Court, employer argued that
the WCJ did not have authority to
modify the NCP given the Court's
decision in Jeannes Hospital v.

Workers Compensation Appeal

Board (Hasg, 819 A2d 131
(Pa.Cmwith. 2003. In that case,

the Court determined that, when
seeking compensation benefits for
disabiliti es that are related to, but
distinct from, an injury described in
an NCP, a claimant must file a
claim petition, not a review peti-
tion.

Here, however, claimant ac
knowledged that he had the burden
of relating hs psychologicd diffi-
culties to the work injury and
spedfically sought to amend the
NCP. Because the evidence found
credible by the WCJ established
that claimant's physicd injuries had
additional, psychological conse-
guences, the NCP was appropri-
ately modified. The WCAB did not
err in affirming the WCJ in this
regard.

The dedsion of the WCAB was
affirmed.

SUPREME
COURT CASE
REVIEWS

Hannaberry HVAC and Donegal
Mutual Insurance Companes V.
Workers' Compensation Appeal
Board (Sryder, Jr.), No. 99 MAP
2001, Dedded October 22, 2003

(Average Weekly Wage - Sedion
306(d) of the Act does not control
the alculation where it would
lead to agrosdy and demonstra-
bly inaccurate measure of a

worker's average weekly wage.)

Claimant worked on a part-time
basis for employer while he was a
high schoadl student. After graduat-
ing in June of 1996 he acceted a
full-time position with employer.
On September 20, 1996 he suf-
fered a devastating work injury
when a forklift fell on him, render-
ing im quadriplegic.

While employed part-time,
claimant's work schedule varied
greatly, such that his average
weekly wage in the 3 quarters pre-
ceding his full-time employment
were & follows:

09/20/95 - 12/20/95 $57.25
12/20/95- 03/20/96 $96.87
03/20/96 - 06/20/96 $11056

In contrast, his average weekly
wage for the final quarter prior to
his injury, 06/20/96 through
09/20/96, was more than four-fold,
$47365.

Employer issued a Notice of
Compensation Payable, cdculating
claimant's average weekly wage
under 8309(d) of the Act to be
$22943 with a mrresponding com-
pensation rate of $20649.

Claimant filed a Review Peti-
tion, contending that his average
weekly wage should be cdculated
based solely upon the quarter coin-
ciding with his full-time employ-
ment. He agued that including his
part-time high schoa employment
in cdculating the average weekly
wage artificially deaeased the
wages he adually eaned as a full-
time anployee & the time of his
injury.

The Workers Compensation
Judge agreed with claimant, and
cdculated his average weekly wage
at $47365, with a mrresponding
compensation rate of $31576. The
WCJ concluded it would be mani-
festly unfair to ignore the dramatic
distinction between part-time and
full-time employment in this con-
text.

The Workers Compensation
Apped Board affirmed the WCJ's
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dedsion, reagnizing the humani-
tarian intent of the Act.

The Commonwedth Court re-
versed, noting that the Act makes
no distinction between part-time
and full-time employment. See
TR&C Workers' Compensation
Bulletin, Vol. VI, No. 6, p. 8. The
statute requires that the 3 highest of
the last 4 quarters be averaged in
calculating a claimant's wages.
Therefore, the Court concluded
that, as a matter of law, the periods
of part-time enployment could not
be excluded form the cdculation of
his average weekly wage.

The Supreme Court noted that
one obvious purpose of §3094d)
was to prevent a daimant from re-
cdving artificially inflated benefits
by being able to seled, as the mea
suring point for cdculating his av-
erage weekly wage, a work quarter
during which his pay was atypicdly
high. Here, however, a strict appli-
cation of the statute results in hav-
ing claimant's full -time wages arti-
ficially devalued by including peri-
ods of an entirely different type of
employment. The Court held that
the Legidature could not have in-
tended such an effed. The statute,
asawhole, is obvioudly designed to
ensure a accurate caculation of
the injured workers wages. Based
upon that calculation, the statute
then permits a projedion of em-
ployee's expeded future wages.
The cdculation is upposed to be a
¥air ascertainment® of the em-
ployeés wages. Becaise a strict
applicaion of the statute will not
result in afair ascertainment of this
claimant's average weekly wage &
the time of hisinjury, subsedion (d)
will control.

The Court held that subsedion
(d) of 8309 des not control the
cdculation in a drcumstance, such
asthisone, whereit would lead to a
grosdy and demonstrably inaca-
rate measure of a workers' average
weekly wage.

The dedsion of the Common-
wedth Court was reversed and the
order of the WCJ reinstated.
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EMPLOYER'SCORNER

Q. Must an employee ®vered by the
ADA be granted reassgnment to a
vacant position to accommodate the
employeés disability?

A. Maybenat. Generaly spe&king, an
employer who fails to provide reason-
able accommodation to the known
physicd or mental li mitations of aqual-
ified individual with a disability com-
mits unlawful discrimination uriessthe
acommodation can be shown to im-
pose undwe hardship.  2Reasonable
ac@mmodation® may include:

a) making existing fadliti es used
by employees reaily accessble to and
usable by individuals with dsabiliti es;
and,

b) job restructuring, part-time or
modified work schedules, reassgnment
to a vacant position, aoquisition or
modificaion d equipment or devices,
appropriate adjustment or modifica
tions of examinations, training materi-
als or pdicies, the provision d quali-
fied realers or interpreters, and aher
similar acoommodations for individuals
with disabilities. 42U.S.C. §121119).

The 8th Circuit Court of Appeds,
however, recantly upheld judgment in
favor of an employer who refused its
employeés request for transfer to aless
stresqul positionin order to acommo-
date the employeés depresson.

In the cae of Burchett v. Target
Corporation, 340 F.3d 510 (8th Cir.

2003, Lynn Burchett was diagnosed as
suffering from depresson. At first, she
did na inform her employer of her
depression, but simply requested a
transfer to a less stresful position.
Following a poar performance review,
the employee took a leave of absence
and withdrew her transfer request.

Subsequently, she returned to work
on a part-time schedule with a reduced
work load. Her performance however,
continued to dedine. She aain re-
guested atransfer; however, Target has
a pdicy to rged applicaions of em-
ployees who are not performing well in
a aurrent position.  Consequently, she
was denied resssgnment to a vacant
position. The amployee then filed an
adion in federal court, aleging that
Target discriminated against her under
the ADA.

The Court found however, that be-
cause the enployeehad been provided
with acommodations to her original
position which were nsistent with her
medicd restrictions, transfer to anather
position was not required. Ms.
Burchett failed to show that Target's
refusal to reasdgn her was due to her
disability. Consequently, the enployer
won.
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(Continued from page 1)

However, it could aso be ar-
gued that the initial UR De-
termination deemed the
readment® to be unreason
able and unrecessary rather
than the &reatment by a
[speafic] health care
provider.® Therefore, if the
treament itself is unreason-
able and unnecessary, it
should not matter which
hedth care provider is pro-
viding the treament. If it is
exactly the same treatment,
the employer or insurer could
arguably deny payment on
that basis. Thiswill undoult-
edly lead to a penalty petition.
This issue has not yet been
determined by the courts and,
until it is, the outcome is un-
predictable.

The URO, na a Workers
Compensation Judge, has
original jurisdiction owr is
sues concerning the reason-
ableness and necessty of
medicd care. A Request for
Utilization Review may be
filed before aClaim Petition
is filed, duing the pendency
of aClaim Petition, a at any-
time during the life of the
clam. In any case, the re-
quest must be filed within
thirty days after recept of the
bill or it will be deaned to be
untimely. The only exception
to this rule occurs during the
litigation d a Claim Petition.
The regulations provide that:
q1]f the insurer is contesting
liability for the underlying
claim, the 30 daysin which to
request retrospedive utili za-
tion review is tolled pending

an acceptance or determina
tion d liability.o®

Review of the URO's ded-
sion, however, falls within
the power of the Workers
Compensation Judge. He or
she may consider the URO's
determination as evidence,
but isnot bound ly it. When
procealing before the Judge,
all parties, including the
clamant, the employer/in-
surer, and the medicd cae
provider are atitled to pro-
duce alditional evidence in
suppat of their position.
Therefore, even if the em-
ployer or insurer obtains a
favorable URO Determina-
tion, it may still be necessary
to have a1 independent medi-
cd evauationin order to suc-
ced before the Judge. How-
ever, it is questionable & to
whether or nat an IME may
be seaured after the Petition
for Review of Utili zation Re-
view Determination hes been
filed. Therefore, the best
strategy is to have an IME
performed before the utili za-
tionreview isdore.

Overall, the utilization
processis an effedive tod to
use in cases in which physi-
cians or other medicd cae
providers appea to be pro-
viding the claimant with
4questionable®  treatment.
For example, isan unwsua or
radicd surgicd procedure be-
ing recommended? Is the
clamant being prescribed
large doses of narcotics, or
narcotic medicaion ower an
extended period d time? Is
the daimant's condtion dete-

riorating despite the treament
being rendered? In such
cases, arequest for utili zation
review may discourage inap-
propriate treagment being ren-
dered at the expense of the

employer or insurer.
Chiropradic cae is often
the target of utilization re-
view. Prior case law consis-
tently held that even treat-
ment which is only palli ative
in neture, designed orly to
manage the damant's symp-
toms rather than to cure or
permanently improve the un-
derlying condition, may be
deamed to be reasonable and
necessary." Therefore, be-
cause diropractic treagment
frequently is administered
solely to aleviate symptoms,
the utili zation review process
can berendered uselessunder
such circumstances. A recent
Commonwealth Court deci-
sion, however, states that
even where pdli ative cae is
being rendered, if that careis
effedive over the short term
but over time ould adualy
prove to be detrimental, the
(Continued on pag 12)

Season's
Greetings
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(continued from page 11)

caeis not reasonable or nec
essry.” Consequently, if an
expert will testify that the
treament at isuue will adu-
aly proveto be harmful inthe
long term, even palliative
treament may be foundto be
unreasonable and unneces-
sary.

The utili zation review pro-
cess may not necessarily be
an effedivetod for effeduat-
ing asettlement. As st forth
above, a determination that
the treadment at iswe is nei-
ther reasonable nor necessary
arguably only prevents the
claimant from seeking that
treament from that provider.
It does not Ilimit the
clamant's right to receve
reasonable medicd cae ne-
cesstated by the work injury.
Only an order from a Work-
ers Compensation Judge ter-

minating the daimant's bene-
fitswill cut off the damant's
right to medical benefits.
Consequently, if the goa of
the employer or insurer is to
stopa daimant'srecept of all
medical benefits, utilization
review shoud not be re-
quested. The better course of
adion would be to seaure an
Affidavit of Recovery from
an independent medicd ex-
aminer and poceed with a
Petition to Terminate Com-
pensation Benefits.
Utilization review has

been the subjea of many re-
cent appellate dedsions. It is
an effedive tod when used
properly. It can aso be an
expensive waste of time for
the anployer or insurer if re-
view is requested in the
wrong circumstance. Em-
ployers and insurers shoud
make use of the process bu
shoud make use of it wisely.

! Sedion 30§f.1) of the Act, 77 P.S.
8531(6)(i).

% Although this gedfic iswue has not
yet been addressed by the Workers
Compensation Apped Board or an ap-
pellate murt, at least one aeaWorkers
Compensation Judge has dated that the
URO's determination relates only to
the spedfic provider whose treament is
at iswue rather than to the treament
itself.

® 34 Pa.Code §127.404(b).

* See eg., Cruz v, WCAB (Phil adelphia
Club), 728 A.2d 413 (Pa.Cmwith.
1999.

® Jackson v. WCAB (Boeing), 825A.2d
766 (Pa.Crmwith. 2003.
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