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 Over the last approximate ten year period, the 
courts of the Commonwealth have addressed the 
applicability of collateral estoppel in Workers’ 
Compensation, Heart and Lung and other related 
areas. 
 Although there is still a good bit of room for 
the parties to argue their respective positions, the 
case decisions have started to take some shape in 
this area.  The analysis begins with the Supreme 
Court opinion in the case of Cohen vs. Workers’ 
Compensation Appeal Board (City of Philadelphia), 
909 A.2d 1261 (Pa 2016).   
 The Cohen opinion was written in rather broad 
terms to give general guidelines of whether and how 
the doctrine of collateral estoppel can be used in the 
setting of injury litigation.  However, there were 
five distinct points which the Supreme Court af-
firmed to remain applicable in analyzing these is-
sues: 

1. When the issue in the prior adjudication 
was identical to the one presented in the 
later action. 

2. When there was a final judgment on the 
merits. 

3. When the party against whom the plea is 
asserted was a party or in privity with a 
party to the prior adjudication.  

4. When the party against whom it is asserted 
has had a full and fair opportunity to liti-
gate the issue in a prior action. 

5. When the determination in the prior pro-
ceeding was essential to the judgment. 

 When all five of these criteria are present, col-
lateral estoppel can be asserted to foreclose re-
litigation of issues of law or fact 
in a subsequent action.   
 The specific facts of the 
Cohen case involved a police 
officer who suffered injuries 
which were recognized through 
both worker’s compensation and 
the Heart and Lung regulations.  
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Benefits under both systems were later suspended when 
Claimant briefly returned to work, after which he filed 
for reinstatement of both claims.  
 The Heart and Lung claim was decided first and 
Employer prevailed, thereafter filing a Termination 
Petition in Workers’ Compensation and arguing collat-
eral estoppel. 
 The Workers’ Compensation judge (WCJ) rejected 
Employer’s argument and accepted Claimant’s evidence 
with reinstatement of benefits.  Employer’s appeal to 
the Workers’ Compensation Appeal Board (WCAB) 
resulted in its position being accepted and relief to 
Claimant denied.  The Commonwealth Court affirmed.   
 When the case ultimately reached the Supreme 
Court of Pennsylvania, the Justices agreed with the 
Claimant’s arguments that all five criteria were not sat-
isfied.  The question of whether a party had a full and 
fair opportunity to litigate the issue in question was 
broken down into two parts:  The amount in controversy 
and the procedures for litigating the issues.   
 The court concluded that the regulations governing 
the Heart and Lung proceedings were more ad hoc and 
less formal than the rather detail-oriented Rules of Prac-
tice and Procedure governing Workers’ Compensation 
matters.  The court presumably did not find the same 
level of procedural safeguards in the Heart and Lung 
proceedings as in the Workers’ Compensation matter. 
 The other question involving amount in contro-
versy was pertinent as the Heart and Lung benefits were 
of a limited duration.  They could initially be approved 
for one year but extended to three years under certain 
circumstances.   
 The Workers’ Compensation benefits, on the other 
hand, could continue indefinitely.  They would not be 

terminated on the basis of per-
manency, as would be the case in 
Heart and Lung, but rather could 
continue indefinitely if found to 
be permanent.   
 The court provided some 
broad language as follows which 
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Department of Labor & Industry, 

Uninsured Employers Guaranty 

Fund v. Workers’ Compensation 

Appeal Board (Lin and Eastern 

Taste), No. 627 C.D. 2016, Filed 

February 17, 2017. 

(Construction Workplace Mis-

classification Act—When deter-

mining whether the CWMA is 

applicable in any given case, the 

construction activity must be ana-

lyzed and considered in the con-

text of the putative employer’s 

industry or business.) 
 Claimant was injured while 
doing remodeling work for Eastern 
Taste, a restaurant that had not yet 
opened for business.  He subse-
quently filed a Claim Petition 
against Eastern Taste, which was 
uninsured.  Claimant then filed a 
Notice of Claim against Eastern 
Taste and a Claim Petition against 
the uninsured employer and the 
Fund. 
 The Workers’ Compensation 
Judge made the following findings 
of fact: 
Eastern Taste is a restaurant, not a 
construction business; 

• Claimant was hired to do re-
modeling before the restaurant 
opened; 

• Claimant was the most experi-
enced person on the job in the 
construction business; 

• The owner of Eastern Taste 
was in charge of what needed 
to be done; 

• Claimant was paid on a per 
diem basis along with 3 others; 

• Claimant used his own tools 
and van, but the owner pro-
vided tools and materials as 
well. 

Based on these findings, the WCJ 
determined that: 1) claimant was 
not an employee of Eastern Taste; 
2) claimant’s work was not in the 

Jaime Serrano v. Workers’ Com-

pensation Appeal Board (Ametek, 

Inc.), No. 2684 C.D. 2015, Filed: 

February 13, 2017. 

(Third Party Subrogation—The 

subrogation analysis must be 

done for each “compensable in-

jury” where there is more than 

one work injury for which the 

employer has accepted liability.) 

 On March 6, 2006, a container 
of metal powders, with which 
claimant was working, exploded, 
creating a flash fire. Claimant sus-
tained second and third degree 
burns to his face, chest, head, ears, 
hands arms and thighs.  Employer 
accepted liability via a Notice of 
Compensation Payable. 
 In December 2006, claimant 
sued Aramark Uniform and Career 
Apparel, Inc., which had provided 
the flame-resistant coveralls claim-
ant was wearing at the time of his 
injury.  Two years later, claimant 
settled with Aramark for $2.7 mil-
lion.  Employer asserted a lien of 
$946,024.70 against claimant’s 
settlement for its payment of medi-
cal and wage loss benefits.  Deduct-
ing employer’s proportionate share 
of attorney’s fees and costs, em-
ployer’s net lien was $620,178.30. 
 Disputing employer’s entitle-
ment to the full amount of the lien, 
claimant filed a review petition.  
Claimant agreed that employer was 
entitled to subrogation for the inju-
ries sustained to his torso, shoulder, 
arms and legs, but disputed em-
ployer’s right to subrogation for the 
injuries to his hands, neck, face, 
head, trachea, larynx and lungs.  
(Claimant’s work gloves melted 
from his hands and the air supplied 
face shield and hood melted onto 
his face; neither the gloves nor the 
hood were manufactured or sup-
plied by Aramark.) 
 The Workers’ Compensation 
Judge concluded that employer was 
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entitled to recover all of the wage 
loss benefits paid to the claimant.  
The WCJ also concluded that em-
ployer was entitled to recover the 
medical expenses it incurred for the 
injuries to claimant’s torso, arms 
and legs caused by Aramark's negli-
gence, but was not entitled to re-
cover medical expenses paid to 
treat claimant’s head, neck, face, 
hands, trachea, larynx and lungs.  
Likewise, employer was not enti-
tled to reimbursement for the spe-
cific loss benefits paid due to scar-
ring of claimant’s head, face and 
neck. 
 The Workers’ Compensation 
Appeal Board reversed, noting that 
§319 of the Act states that an 
employer is entitled to recover its 
expenses when a third party causes 
the work injury “in whole or in 
part.”  Because Aramark caused 
some of claimant’s work injuries, 
employer was entitled to recover all 
of its expenses from the Aramark 
settlement. 
 Claimant sought review by the 
Commonwealth Court, arguing that 
the WCAB erred in holding that all 
of his enumerated work injuries 
constituted a single compensable 
injury for purposes of  §319 of the 
Act.  Claimant maintained that 
employer’s subrogation is limited 
to the compensation it paid to 
claimant for the work injuries 
caused by Aramark’s negligence.  
 The Court agreed.  Nothing in 
§319 of the Act supports em-
ployer’s view that “compensable 
injury” means many “compensable 
injuries” if they are sustained in a 
single work accident.  The order of 
the WCAB was vacated and re-
manded. 
 

********** 
 

WCAIS Alert:  On June 20, 2017, the Pennsylvania Supreme Court issued 
its decision in Protz v. WCAB (Derry Area School District), Nos 6 WAP 
2016, 7 WAP 2017, holding that Section 306(a.2) of the Workers’ Compen-
sation Act (77 P.S. § 511.2) is an unconstitutional delegation of legislative 
authority. The Court’s opinion makes clear that the entirety of Section 306
(a.2) is unconstitutional. Therefore, effective immediately, the Bureau of 
Workers’ Compensation will no longer designate physicians to perform 
Impairment Rating Evaluations 
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fatal claim petition was time barred. 
 The WCAB rejected em-
ployer’s argument noting that, in 
2011, the legislature enacted Act 
46, which added §§108(r) and 301
(f) to the Workers’ Compensation 
Act.  Prior to Act 46, a firefighter 
could submit an occupational dis-
ease claim for cancer under §§108
(l) and 108(n) of the Act, by show-
ing that his cancer was causally 
related to firefighting and that the 
incidence of that cancer is higher in 
firefighters than in the general 
population.  The WCAB concluded 
that Act 46 merely clarified existing 
law.  The WCAB acknowledged 
that, under its interpretation of the 
Act, employers would be made li-
able for claims previously extin-
guished under prior law; however, 
the WCAB did not believe that its 
interpretation of Act 46 imposed an 
impermissible retroactive applica-
tion of a new law because Act 46 
effected a procedural, not a substan-
tive, change in law. 
 Employer then sought review 
by the Commonwealth Court, argu-
ing that the WCAB erred in apply-
ing Act 46 retroactively to resurrect 
a claim that had been extinguished 
under the law governing at the time 
of decedent’s injury and death. 
 The Court noted that §301(c)
(2) of the Act states that the em-
ployee’s disability or death must 
occur within 300 weeks of his last 
date of employment for the occupa-
tional disease to be compensable.  
In 2011, the General Assembly en-
acted Act 46, which set a time limi-
tation on the presentation of an oc-
cupation disease claim under §108
(r) of the Act at 600 weeks.  The 
Court defined the issue then as 
whether Act 46 was intended to 
apply prospectively or retrospec-
tively. 
 The Courts have long held that 
“statutes are to be construed to op-
erate prospectively” absent clear 
language to the contrary.  Act 46 
does not contain a retroactivity 
clause.  Act 46 states that it is effec-
tive immediately, but it does not 
state that it is retroactive to a spe-
cific date. 

course of the business of Eastern 
Taste; and 3) claimant’s employ-
ment was casual in nature.  The 
WCJ also concluded that claimant 
was not an employee under the 
Construction Workplace Misclassi-
fication Act (CWMA) inasmuch as 
Eastern Taste is not in the construc-
tion industry. 
 The Workers’ Compensation 
Appeal Board reversed and re-
manded the case to the WCJ for an 
award of compensation.  On re-
mand, the WCJ entered an order 
granting the claim petition.  The 
Fund appealed to the WCAB, 
which affirmed the WCJ’s decision.  
 The Fund then sought review 
by the Commonwealth Court.  The 
Court noted that the CWMA con-
cerns the construction industry and 
impacts the determination of who is 
an independent contractor versus an 
employee under the Workers’ Com-
pensation Act.  Because Eastern 
Taste did not control the manner of 
the work to be done by claimant, 
and because Eastern Taste is a res-
taurant and not in the construction 
business, and because claimant was 
hired to perform remodeling and 
did not expect to work in the restau-
rant, and because claimant used his 
own tools and van, claimant was 
not an employee of Eastern Taste. 
 However, Section 3 of the 
CWMA provides different criteria 
under which an individual who per-
forms services in the construction 
industry for remuneration will be 
deemed an independent contractor 
for purposes of workers’ compensa-
tion.  If a worker falls within the 
purview of the CWMA and does 
not meet the requirements to be 
considered an independent contrac-
tor under the CWMA, then that 
individual will be deemed to be an 
employee for purposes of workers’ 
compensation.  Significantly, Sec-
tion 3 of the CWMA applies only to 
“an individual who performs ser-
vices in the construction industry 

for remuneration…” 
 Thus, the Court concluded that 
when determining whether the 
CWMA is applicable, the construc-
tion activity must be analyzed and 

considered in the context of the 
putative employer’s industry or 
business.  Here, Eastern Taste is a 
restaurant business and not a con-
struction business.  Because Eastern 
Taste is not in the construction in-
dustry, the CWMA does not apply 
to the circumstances here.  The de-
cision and order of the WCAB was 
reversed and claimant was found to 
be ineligible for benefits. 
 

********** 
 
City of Warren v. Workers’ Com-

pensation Appeal Board (Thomas 

Haines, Deceased, by Sharon 

Haines, Claimant), No. 468 C.D. 

2016, Filed March 9, 2017. 

(Firefighter– Occupational Dis-

ease Claim—Act 46, which added 

cancer to the list of occupational 

diseases for firefighters but not 

other workers, is not to be ap-

plied retroactively where the 

claim has previously expired.) 

 Claimant filed a fatal claim 
petition as the dependent wife of 
decedent.  Decedent worked as a 
firefighter from 1970 through his 
retirement in 2003.  He died on 
August 18, 2009, 341 weeks after 
his retirement. 
 Claimant relied on the testi-
mony of Dr. Singer, who opined 
that decedent’s “30-some-year ca-
reer in the fire department” was a 
substantial contributing factor in his 
development of colon cancer and, 
ultimately, his death. 
 Employer presented contrary 
testimony from Dr. Greer, who 
opined that decedent’s “personal 
risk factors were of … a greater 
magnitude than his exposures to 
carcinogens [in] firefighting…” 
 The Workers’ Compensation 
Judge found that decedent died 
from colon cancer due to his expo-
sure to IARC Group I carcinogens, 
including benzene and asbestos, in 
the form of fire smoke, diesel fuel 
emissions and soot, in his job as a 
firefighter.  The WCJ granted 
claimant’s fatal claim petition. 
 Employer appealed to the 
Workers’ Compensation Appeal 
Board, asserting, inter alia, that the 
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quired to hold that claimant was 
Kroner's employee.  The WCAB 
explained that whether an individ-
ual is an employee or an independ-
ent contractor is a purely legal ques-
tion and the effect of a late answer 
is to admit facts, not legal positions. 
 Claimant then sought review by 
the Commonwealth Court.  In af-
firming the decision of the WCAB, 
the Court noted that the WCJ is the 
fact finder, and it is solely for the 
WCJ to assess credibility and to 
resolve conflicts in the evidence.  
Here, the WCJ found the testimony 
of Kroner to be credible and consis-
tent with the January 2012 contract.  
Kroner did not direct or control the 
claimant’s work, except for the ap-
propriate general direction and con-
trol between a general contractor 
and a subcontractor.  Kroner did not 
direct the manner in which claimant 
did the work, but rather just ex-
pected claimant to complete the 
necessary tasks.  “Expecting an 
independent contractor to meet 
quality standards as a condition of 
being compensated is the mark of 
prudence by any person who en-
gages a contractor to do construc-
tion work.” 
 The Court also noted that it is 
well-settled that where an employer 
filed a late answer without adequate 
excuse, every factual allegation 
asserted in the claim petition is ad-
mitted as true, and the employer is 
barred from presenting any affirma-
tive defenses or challenges to any of 
the factual allegations in the claim 
petition.  However, failure to file a 
timely answer is not the equivalent 
of a default judgment.  A claimant 
still has the burden of proving all 
elements to support an award of 
compensation.  Further, conclusions 
of law are not deemed admitted by a 
late answer and “the existence of an 
employer-employee relationship is a 
question of law based on the facts 
presented in each case.”  Here, 
Kroner's failure to file a timely an-
swer did not constitute an admission 
on this point. 
 Accordingly, the decision of 
the WCAB was affirmed. 
 

 The Court also noted that a 
statute of limitations extinguishes a 
remedy, while a statute of repose 
extinguishes both the remedy and 
the right.  A statute of limitations is 
procedural and a status of repose is 
substantive.  The 600-week limita-
tion is a statute of repose, because it 
is triggered by a specific event, i.e., 
the last day of exposure to a work-
place hazard.  A substantive change 
in the law was effected by Act 46.  
As such, it cannot have a retroac-
tive application. 
 At the time of decedent’s 
death, the 300-week period of limi-
tation was in effect.  Claimant’s 
death did not occur within 300 
weeks after his last exposure to a 
hazard, nor did he suffer a disability 
within that time frame.  As such, 
his right to seek compensation for 
his cancer had extinguished before 
Act 46 was enacted. 
 The WCJ and the WCAB erred 
in applying the 600-week limita-
tions period retroactively to claim-
ant’s fatal claim petition, which is 
barred as a matter of law.  The or-
der of the WCAB was reversed. 
 

********** 
 
Justin L. Hawbaker v. Workers’ 

Compensation Appeal Board 

(Kroner's Quality Roofing Services 

and Uninsured Employer Guaranty 

Fund), No. 224 C.D. 2016, Filed 

February 13, 2017, Reported May 

10, 2017. 

(Independent Contractor—Late 

Answer– A claimant has the bur-

den of proving all elements to 

support a claim, including the 

existence of an employment rela-

tionship; failure to file a timely 

answer to the claim does not con-

stitute an admission on this 

point.) 

 Claimant was injured when he 
fell off a roof.  He filed a claim 
petition seeking compensation for 
fractures to his leg and vertebrae.  
An untimely answer was filed on 
behalf of the alleged employer, 
Shawn Kroner. 
 Before the Workers’ Compen-
sation Judge, claimant testified that 

his work took “some kind of skill” 
and that Kroner told him where to 
start the job, what needed to be 
done, when he was allowed to take 
a lunch break and when he was 
allowed to leave.  Claimant ac-
knowledged that he used his own 
tools, but was also permitted to use 
Kroner's tools. 
 When claimant started working 
with Kroner in 2011, he was paid 
on an hourly basis.  In January of 
2012, however, he executed an 
“Independent Contractor Agree-
ment.”  In December of 2012, 
claimant acknowledged that he 
stopped showing up for jobs, due to 
his substance abuse problems.  By 
March of 2013, claimant was ready 
to return to work and contacted 
Kroner.  Kroner required claimant 
to obtain liability insurance cover-
age.  An addendum to the contract 
was also executed which provided 
that claimant would be paid by as-
signed task rather than on an hourly 
basis.  On November 19, 2013, 
claimant fell from a roof, sustaining 
injuries. 
 Kroner testified that the inde-
pendent contractor agreement was 
of unlimited duration, that claimant 
was able to work for other contrac-
tors, and that the claimant was re-
quired to obtain liability insurance.  
At the end of the year, Kroner is-
sued a Form 1099 to each of his 
subcontractors. 
 The WCJ found that the evi-
dence demonstrated that claimant 
was customarily engaged as an in-
dependent roofing contractor be-
cause he possessed the tools and a 
vehicle suitable for performing the 
work, he could be required to repair 
his work without additional remu-
neration, and he was required to 
maintain insurance for general li-
ability. As such, the claim petition 
was denied. 
 The Workers’ Compensation 
Appeal Board affirmed, concluding 
that the claimant failed to establish 
that he was an employee of Kroner 
at the time of his injuries.  The 
WCAB rejected claimant’s argu-
ment that because Kroner's answer 
was not timely, the WCJ was re-
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sulted in a loss of his seniority and a 
loss of wages.  Here, claimant did 
not seek out and apply for the per-
manent care management position.  
Rather, employer created the posi-
tion and offered it to the claimant.  
The Court stated: “We simply can-
not permit employers to evade the 
payment of pre-injury wages or 
partial disability benefits by creat-
ing and offering permanent, lower-
paying positions to claimants that 
are within the restrictions imposed 
by the claimant’s work-related inju-
ries.  As a result, we...hold that a 
claimant suffers a loss of earning 
power attributable to her work-
related injury when she returns to 
work in a modified-duty position 
with her pre-injury employer and 
thereafter accepts a permanent posi-
tion specifically created and offered 
to her by her pre-injury employer at 
a loss of wages.” 
 The decision of the WCAB was 
affirmed. 
 

********** 
 

Terri Jones v. Workers’ Compensa-

tion Appeal Board (Villanova Uni-

versity), no. 1531 C.D. 2016, Filed 

Mach 30, 2017, Reported June 9, 

2017. 

(Notice of Stopping Temporary 

Compensation—Five day period 

for sending NSTC is calculated 

from when compensation must be 

paid, not the last period for which 

compensation is payable ended.) 

 While working as a patrol offi-
cer on January 27, 2012, claimant 
sustained injuries to both knees 
when she was bumped into by a 
vehicle she was attempting to stop.  
Claimant informed employer of the 
incident on February 7, 2012, but 
continued to work until May 15, 
2012, when she complained that she 
could no longer perform her duties 
due to the pain in her knees. 
 Because it was uncertain if the 
injuries were compensable, em-
ployer issued a Notice of Tempo-
rary Compensation Payable (NTCP) 
on June 6, 2012.  Two days later, 
claimant filed a Claim Petition.  On 
June 14, 2012, claimant received a 

********** 
 
Holy Redeemer Health System v. 

Workers’ Compensation Appeal 

Board (Lox), No. 768 C.D. 2016, 

Filed June 6, 2017. 

(Loss of Earning Power—

Claimant who has returned to 

work in a modified-duty position 

with pre-injury employer at no 

loss of wages and who later ac-

cepts a permanent position of-

fered by employer at a loss of 

wages suffers a loss of earning 

power caused by the work in-

jury.) 

 Claimant worked as a teleme-
try R.N. when she suffered a work-
related soft tissue injury to her lum-
bar spine.  She did not have any 
time off work following the injury; 
but rather, she returned to a modi-
fied duty position with employer in 
her pre-injury telemetry unit with 
no loss of wages.  A year later, em-
ployer’s nursing office requested 
that claimant also assist in the care 
management department perform-
ing “opens,” which involved ver-
bally interviewing patients and their 
family members and then entering 
information onto computer assess-
ment forms.  Shortly thereafter, 
while claimant was assisting in the 
care management department, but 
also working modified duty as a 
telemetry R.N., employer created a 
permanent, available position in the 
care management department and 
offered it to claimant.  Employer 
did not force or require claimant to 
leave her modified-duty telemetry 
R.N. position.  Claimant accepted 
the permanent care management 
position voluntarily. As a result, 
claimant’s wages were decreased. 
 Claimant filed a Claim Peti-
tion, attributing her loss in wages to 
her work-related injury.  In support 
of her petition, claimant offered the 
testimony of her treating physician, 
Dr. Bruno, who diagnosed claimant 
with a work-related sprain that had 
resulted in lumbar facet arthropa-
thy.  Dr. Bruno opined that while 
claimant was not capable of return-
ing to her pre-injury nursing posi-
tion, she was always capable of 

performing either light-duty or sed-
entary-duty work.  Dr. Bruno 
agreed that at no time in the course 
of his treatment of claimant was 
claimant incapable of performing 
the light-duty position as a teleme-
try R.N. 
 The Workers’ Compensation 
Judge granted claimant’s petition, 
concluding that claimant met her 
burden of proving that her work 
injury caused her to be unable to 
perform her time of injury position 
and that she began to suffer from a 
loss of earning power due to the 
ongoing symptoms from the work 
injury, causing her to take the lower 
paying care management position. 
 Employer appealed, arguing 
that claimant could not have sus-
tained her burden of proof because 
Dr. Bruno’s testimony confirmed 
that she was capable of performing 
the light-duty position made avail-
able to her by employer and claim-
ant never testified that her ongoing 
limitations forced her to switch 
from the light-duty position as a 
telemetry R.N., with some care 
management duties, to the perma-
nent position in the care manage-
ment department.  Employer relied 
upon Shenango, Inc. v. WCAB 
( W e b e r ) ,  6 4 6  A . 2 d  6 6 9 
(Pa.Cmwlth. 1994) in support of its 
positions.  In Shenango, the Court 
held that the claimant’s loss of 
wages was not the result of his 
physical limitations relative to his 
work injury, but rather was due to 
his voluntary decision to bid out of 
his pre-injury department where he 
had been working in a modified –
duty position with no loss of earn-
ings. 
 Claimant argued that em-
ployer’s reliance upon Shenango 
was misplaced because claimant 
did not seek out the permanent care 
management position.  Instead, 
employer offered her the position.  
The Court agreed. 
 This case is distinguishable 
from the facts of Shenango for one 
very important reason:  the claimant 
in Shenango made the affirmative 
decision to bid out of his pre-injury 
department to a position that re-
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WCJ and WCAB, holding that §306
(a.2) of the Act, by proactively 
adopting subsequent versions of the 
AMA Guides without any govern-
mental review, amounted to an un-
constitutional delegation of legisla-
tive power under Article II, Section 
1 of the Pennsylvania Constitution. 
 The Supreme Court granted 
allocator and expanded the decision 
of the Commonwealth Court to 
completely invalidate §306(a.2) of 
the Act.  The Supreme Court agreed 
with the Commonwealth Court that 
the language in §306(a.2), which 
mandated the use of “the most re-
cent edition” of the AMA Guides, 
was an impermissible delegation of 
legislative authority to a private 
body.  However, the Supreme Court 
did not agree with the lower court to 
the extent that the evaluation should 
therefore be performed under the 
Fourth Edition of the AMA Guides. 
 Instead, the Supreme Court 
held that the elimination of the lan-
guage mandating the use of the 
most recent edition, renders the 
entire section of the Act invalid, as 
it is now devoid of any specific 
direction as to how IREs are to be 
conducted.  The Supreme Court 
refused to postulate that the Legisla-
ture intended the words “the most 
recent edition” to mean the Fourth 
Edition.  Hence, the IRE process is 
now invalid in Pennsylvania. 
 
 

check from employer paying lost 
wages from May 15, 2012 through 
June 6, 2012.  The following day, 
June 15, 2012, employer issued a 
Notice of Compensation Denial 
(NCD) and the NSTC, having de-
termined that it did not accept li-
ability for the claim. 
 The Workers’ Compensation 
Judge denied the claim, rejecting 
claimant’s testimony as incredible. 
 On appeal to the Workers’ 
Compensation Appeal Board, 
claimant argued that the WCJ erred 
because he failed to determine that 
employer did not send claimant an 
NSTC within 5 days of the last pay-
ment, thereby converting the NTCP 
into a Notice of Compensation Pay-
able by operation of law.  The 
WCAB disagreed, finding that em-
ployer did not violate the 5-day rule 
under §406.1(d)(5)(i) of the Act 
because the NSTC was sent within 
5 days of when claimant received 
the last payment.  As such, the 
WCAB affirmed the WCJ’s deci-
sion.  Claimant then petitioned the 
Commonwealth Court for review. 
 The Court noted that §406.1 of 
the Act sets forth an employer’s 
obligations and sets forth time lim-
its and procedures on how an em-
ployer is to make a determination 
on the validity of a claim, including 
the payment of temporary compen-
sation to extend the period to deter-
mine the claim’s validity and the 
time for making payments of com-
pensation.  What is considered the 
“last payment” under §406.1(d)(5)
(i) of the Act can be discerned by 
what is considered “payment” in 
§406.1(a) of the Act, which pro-
vides, in part: 

The employer and insurer shall 
promptly investigate each in-
jury reported or known to the 
employer and shall proceed to 
commence the payment of 
compensation due either pursu-
ant to an agreement upon the 
compensation payable or a 
notice of compensation pay-
able...or pursuant to a  notice 
of temporary compensation 
payable as set forth in subsec-
tion (d)….The first installment 

of compensation shall be paid 
not later than the twenty-first 
day after the employer has 
notice or knowledge of the 
employe’s disability…. 

 Because the Act provides that 
“compensation shall be paid not 
later than the twenty-first day” after 
an agreement, NCP or NTCP, under 
§406.1(a), time is calculated from 
when compensation must be paid, 
not the last period for which com-
pensation is payable ended. 
 

Mary Ann Ports v. Workers’ Com-

pensation Appeal Board (Derry 

Area School District), No. 6 WAP 

2016, Decided June 20, 2017. 

(Impairment Rating Evaluations 

–Section 306(a.2) of the Act de-

clared unconstitutional; IRE 

process invalidated.)  

 Claimant injured her knee in 
2007 while employed by the Derry 
Area School District.  The claim 
was accepted and claimant was paid 
total disability benefits. 
 In October 2011, claimant sub-
mitted to an Impairment Rating 
Evaluation (IRE) at the employer’s 
request.  By that time, she had re-
ceived well over 104 weeks of tem-
porary total disability (TTD) bene-
fits.  The evaluating physician as-
signed a 10% whole person impair-
ment rating utilizing the Sixth Edi-
tion of the American Medical Asso-
ciation’s Guides to the Evaluation 

o f  P e rm a n e n t  I mp a i rm en t 
(hereinafter “AMA Guides”).  The 
employer subsequently filed a peti-
tion to modify the claimant’s bene-
fit status. 
 The Workers’ Compensation 
Judge appropriately granted that 
petition under §306(a.2) of the Act.  
The Workers’ Compensation Ap-
peal Board affirmed the WCJ’s 
decision.  On further appeal, the 
Commonwealth Court reversed the 

 

SUPREME 

COURT CASE 

REVIEWS 

can give guidance in future litigation: 
In summary, we recognize the 
unique nature of the Workers’ 
Compensation scheme, the 
substantial interests of Claim-
ants at stake, and the proce-
dural and economic differences 
as compared to Regulation 32 
proceedings.  Further, we are 
reluctant to construe a scheme 
affording special remuneration 
to injured police officers as 
foreclosing such officers’ ac-
cess to review in the Workers’ 
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could be paid indefinitely.   
 Likewise, the procedures for 
attempting to obtain Act 632 
benefits were found to be very 
similar to the Workers’ Compen-
sation scheme.  In fact, Act 632 
disputes are resolved in a formal 
administrative proceeding before 
the department in accordance 
with the General Rules of Ad-
ministrative Practice and Proce-
dure (1 Pa. Code Part II, §§31.1 
– 35.251) which govern most 
other Commonwealth agencies.  
  Accordingly, the Common-
wealth Court argued that collat-
eral estoppel could be applied.  
The Claimant was not permitted 
a “second bite of the apple” in 
the Workers’ Compensation 
proceeding.  
 In a more recent case, 
Merrell vs. Workers’ Compensa-
tion Appeal Board (Commwlth 
Pa. Dept. of Corrections), 493 
CD 2016, the Commonwealth 
Court applied the Cohen and 
Wagner-Stover analysis and 
reached the conclusion that a 
prior determination in the Heart 
and Lung proceeding could not 
be used as collateral estoppel in 
the Workers’ Compensation 
matter.  
 Under the collective bar-
gaining agreement (CBA) be-
tween the Department of Correc-
tions and the Commonwealth of 
Pennsylvania, Heart and Lung 
proceedings would be heard by 
an arbitrator according to proce-
dures which were once again 
described as ad hoc.   
 When the Claimant asserted 
the favorable Heart and Lung 
award in the Workers’ Compen-
sation proceeding, the court in 
Merrell agreed with the em-
ployer.  The employer did not 
have a full and fair opportunity 
to litigate as the amount in con-
troversy (potentially lifetime 
benefits), did not reasonably 
equate with Heart and Lung 
benefits which were limited in 
duration.   
 As to the procedural issues, 
the court referenced Wagner-

Stover in stating that each pro-
ceeding must be sufficiently for-
mal “to allow each litigant to de-
velop a complete record on a dis-
puted fact.”  Citing Wagner-
Stover, 6 A.3d at 616. 
 Further, the Workers’ Com-
pensation system is highly regu-
lated with multiple procedural 
requirements and safeguards, 
most notably with respect to 
medical evidence.  Such evidence 
must be unequivocal in order to 
be admissible, a factor which was 
absent from the collective bar-
gaining agreement.  
 The court then denied the 
Claimant’s request to successfully 
assert collateral estoppel as 
against the employer for an award 
of Workers’ Compensation bene-
fits. 
 Considering all three cases 
referenced above, there would 
appear to be a solid foundation 
for arguing in future litigation 
that the results obtained in Act 
632 claims (and perhaps also the 
similar Act 534 claims which 
apply to acts of inmates), can be 
asserted as collateral estoppel in a 
subsequent Workers’ Compensa-
tion proceeding.  
 Moving from Heat and Lung 
benefits to the Workers’ Compen-
sation arena will likely provide a 
different result based on the 
Cohen and Merrell cases.  The 
procedural safeguards and 
amounts in controversy may be 
sufficiently different so as to re-
quire full litigation of the issues 
in the Workers’ Compensation 
matter.   
 In the unusual situation of the 
Worker’s Compensation case 
being litigated first, the question 
remains unaddressed as to 
whether collateral estoppel would 
apply in a subsequent Heart and 
Lung matter.  Based on the legal 
analysis outlined above, a good 
argument could be made in favor 
of the affirmative use collateral 
estoppel in such a situation.   

Compensation system on the 
critical question of disability.  
Accordingly, we find it appro-
priate to allow the decision 
concerning earnings capacity 
under the Workers’ Compen-
sation Act to be made in a 
manner contemplated within 
such remedial legislation.   

 Based on the above quote from 
the Supreme Court, one could infer 
that subsequent cases would be def-
erential to the Workers’ Compensa-
tion proceeding as more carefully 
protecting the rights of Claimants in 
litigation.  However, this has not 
turned out to be the case in all in-
stances.   
 In the case of Department of 
Corrections vs. Workers’ Compen-
sation Appeal Board (Wagner-
Stover), 6 A.3d 603 (Pa. 
Commwlth. 2010), the Common-
wealth Court reached a different 
result where the initial payment of 
benefits was under Act 632 rather 
than the Heart and Lung Act.  Act 
632, as well as Act 534, allow for 
payment of full salary continuation 
(along with other benefits) to certain 
classes of workers who are injured 
as a result of an act of an inmate.  
These benefits may continue indefi-
nitely without termination on the 
basis of permanency.  The method 
by which these benefits can be 
stopped is to prove full recovery.   
 The Claimant’s benefits were 
terminated in the Act 632 proceed-
ing and the Department of Correc-
tions then filed a Petition for Termi-
nation in the Workers’ Compensa-
tion proceedings, arguing collateral 
estoppel.  
 In performing its analysis, the 
court in Wagner-Stover looked at 
the two part requirement under the 
category of whether the litigants had 
a full and fair opportunity to address 
the issues.  In this particular in-
stance, it was determined that the 
Act 632 benefits involved a substan-
tially similar amount at risk or in 
controversy as would a Workers’ 
Compensation proceeding.  Benefits 
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ATTENTION READERS:  The editors of the Thomson, Rhodes & Cowie Pennsylvania Workers’ 

Compensation Bulletin invite you to submit questions you may have dealing with workers’ compensation issues.  
The editors will compile questions received and periodically provide answers to recurrent issues.  Submission of a 
question is no guarantee that an answer will be provided, but we will make every effort to answer as many 
questions as possible.  Of course, for specific legal advice the reader should seek counsel from a qualified 
workers’ compensation attorney. 

 
Send questions to:  Harry W. Rosensteel, Esquire, Thomson, Rhodes & Cowie, P.C., 1010 Two Chatham Center, 
Pittsburgh, PA 15219, hwr@trc-law.com. 
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original materials Copyright 1993-1995 by Thomson, Rhodes & Cowie, P.C.  The contents of this Publication 
may be reproduced, redistributed or quoted without further permission so long as proper credit is given to the 
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confidence, but is not intended to provide individualized legal advice in any specific context.  Specific legal 
advice should be sought where such assistance is required. 
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