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Only a grant of supersedeas relieves 

an employer of an obligtion to pay. 

 Although employer sought 

supersedeas from the WCAB, the 

WCAB denied employer’s request.  

Moreover, while employer cited a 

financial inability to pay the award, 

it offered no authority to support an 

argument that a purported inability 

to pay forecloses the imposition of 

penalties.   

 The UEGF was established as a 

thi rd -par ty tha t  wo uld  be 

responsible for payment of claims; 

however, it was created to protect 

the injured worker and was not 

created to protect the uninsured 

employer or otherwise shield an 

employer from its obligations under 

the Act, as evidenced by §1605(b) 

of the Act, which authorizes the 

Department of Labor & Industry, on 

behalf of the UEGF, to seek 

reimbursement of any award paid 

by the UEGF, as well as penalties, 

interest and attorney fees, from the 

responsible employer.  Moreover, 

the fact that the UEGF did not pay 

claimant prior to the initaition of the 

penalty petition is of no moment.  

The obligation to pay was on 

employer and the fact that the 

UEGF did not immediately 

commence such payments did not 

relieve employer of its obligation. 

 The order of the WCAB, which 

affirmed the decision of the WCJ, 

was affirmed. 

 

********** 

 

Wilgro Services, Inc. v. Workers’ 

Compensation Appeal Board 

(Mentusky), No. 1932 C.D. 2016, 

Filed June 28, 2017. 

(Traveling Employee—Course 

and Scope of Employment—A 

traveling employee is entitled to a 

presumption that he or she was 

futhering the employer’s business 

at the time of injury.  To rebut 

this presumption, employer bears 

the burden of proving that the 

claimant’s actions were so foreign 

to be removed from his or her 

usual employment as to constitute 

an abandonment thereof.) 

 Claimant was working for 

CMR Construction of Texas v. 

Workers’ Compensation Appeal 

Board (Begly), No. 693 C.D. 2016, 

Filed Jun e 26, 2017. 

(Penalties—An employer’s finan-

cial inability to pay an award 

does not foreclose the possibility 

of penalties.) 

 Claimant began working as a 

sales representative for employer in 

May of 2011.  His job required him 

to solicit contracts for employer to 

perform home repairs.  In the 

course and scope of his employ-

ment on January 5, 2012, claimant 

fell from a roof, sustaining serious 

injuries. 

 Claimant filed a claim petition 

on March 28, 2012.  Employer an-

swered, denying the material alle-

gations of the petition and alleging 

that claimant was an independent 

contractor, not an employee.  Upon 

notification in April of 2012 that 

employer lacked workers’ compen-

sation insurance coverage, claimant 

immediately filed a notice of claim 

against the Uninsured Employers 

Guaranty Fund (UEGF).  Shortly 

thereafter, claimant filed a claim 

petition against the UEGF. 

 The Workers’ Compensation 

Judge found that employer failed to 

establish an independent contractor 

relationship with claimant under the 

applicable Construction Workplace 

Misclassification Act.  The WCJ 

awarded temporary total disability 

benefits to the claimant from Janu-

ary 1, 2012 through February 14, 

2012, and partial disability benefits 

from February 15, 2012 and ongo-

ing. 

 The WCJ also found that, as of 

the date of the injury, although em-

ployer did have a policy covering 

Texas employees, employer did not 

have insurance for work injuries  

occurring in Pennsylvania.  Hence, 

the WCJ concluded that employer 

was uninsured and, by order dated 

 

COMMONWEALTH 

COURT CASE 

REVIEWS 

May 20, 2014, directed that should 

employer fail or be unable to pay 

the ordered compensation, such 

compensation shall be paid by the 

UEGF. 

 On August 1, 2014, claimant 

filed a penalty petition alleging that 

employer failed to commence pay-

ment in accordance with the WCJ’s 

decision and order.   

 Employer stipulated that it had 

not made any payments to claimant, 

but noted that the UEGF began 

making biweekly payments to 

claimant as of September 1, 2014.  

Employer alleged that it could not 

afford to comply with the order due 

to significant debt and financial 

obligations.  Employer's financial 

condition had improved, however, 

by late 2014 such that it entered 

into an agreement to make monthly 

payments of $1,000 to the UEGF, 

beginning December 1, 2014. 

 The WCJ granted the claim-

ant’s penalty petition, noting em-

ployer’s purported inability to af-

ford to comply was “not justifica-

tion for being in violation of the 

Act.”  Further, the WCJ found that 

employer had the obligation to pay 

the award and the mere fact that the 

UEGF did not start doing so until 

September, 2014, does not relieve 

them of the obligation.  The Work-

ers’ Compensation Appeal Board 

affirmed the WCJ’s decision. 

 Employer appealed to the 

Commonwealth Court, arguing that 

the WCJ’s decision ignores the leg-

islative intent behind the creation of 

the UEGF and its demonstrated 

financial inability to comply with 

the award.  The Court disagreed. 

 Section 428 of the Act essen-

tially provides that an employer 

violates the Act if it fails to make 

payments within 30 days of the date 

on which its obligation to pay 

arises.  Additionally, §430(b) of the 

Act specifically cautions that “any 

i nsure r  o r  emp lo ye r  who 

terminates, decreases or refuses to 

make any payment provided for in 

the WCJ’s decision without filing a 

petition and being granted a 

supersedeas shall be subject to a 

penalty as provided in §435…”  
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ally jumped down a flight of 12 

stairs, suffering injuries to his legs 

and ankles.  The claimant was not 

found to be acting in the course and 

scope of his employment, despite 

the fact that employees who remain 

on an employer’s premises for their 

lunch break and sustain an injury 

are generally considered to be in the 

furtherance of the employer’s busi-

ness, unless the activity they are in 

engaged in was so wholly foreign to 

their employment.  Claimant did not 

trip or fall, and the facts did not 

establish that claimant’s actions 

furthered a specific interest of em-

ployer. 

 In Baby’s Room, the claimant 

was delivering furniture to a cus-

tomer and, while walking back to 

the truck, he jumped up to touch the 

rim of a basketball hoop when he 

fell backwards, hitting his head on 

the concrete pavement and suffering 

a traumatic brain injury.  The Court 

deemed the claimant’s actions as an 

“inconsequential departure” from 

work duties which did not take the 

claimant out of the course and 

scope of his employment.  Claimant 

was a traveling employee and inju-

ries sustained by traveling employ-

ees are given more latitude when 

considered if compensable. 

 Here, like the claimant in 

Baby’s room, claimant was a travel-

ing employee.  As such, he is enti-

tled to a presumption that he was 

furthering the employer’s business 

at the time of injury.  To rebut this 

presumption, the employer bears the 

burden of proving that the claim-

ant’s actions were so foreign to and 

removed from his or her usual em-

ployer so as to constitute an aban-

donment thereof. 

 The Court stated that, certainly, 

jumping off a roof was not one of 

claimant's job duties, but exiting a 

work site is necessary component of 

any job and so advanced employer’s 

business and affairs.  The grant of 

benefits was affirmed. 

 

********** 

 

David C. Harrison v. Workers’ 

Compensation Appeal Board 

employer as an HVAC mechanic at 

a building owned by KVK-Tech, 

cleaning condenser coils on the air 

conditioning units, which were lo-

cated on the roof of the building.  

 On June 27, 2014, claimant 

arrived at 7 AM and ascended the 

roof on a ladder placed by roofers 

who were also working at the build-

ing.  Claimant testified that he had 

accessed the roof by means of this 

ladder since the job had begun.  He 

stated that he was never told by the 

roofers not to use the ladder, and 

because the ladder had always been 

left there overnight, he used it as 

well to leave the roof area when his 

shift ended.   

 As such, when he finished his 

job at around 2:15 PM and  gath-

ered his tools and supplies, he 

looked and saw no one else on the 

roof.  The ladder was gone.  He 

tried a roof hatch, but found it 

locked.  He had a cell phone, but 

did not try to call the building 

owner because, whenever he tried 

that number in the past, no one an-

swered.  He never considered call-

ing 911 or any emergency number, 

nor did he call out for help.  He 

waited about 30 minutes to see 

someone entering or exiting the 

building, but saw no one.  He esti-

mated the roof to be 16-20 feet off 

the ground and, because the ground 

was covered with mulch, he 

thought he could jump without in-

jury.  He was wrong.  He was taken 

by ambulance to a local hospital. 

 Employer denied claimant’s 

claim petition, alleging that, at the 

time of injury, claimant was beyond 

the scope of any employment rela-

tionship and, hence, is not entitled 

to any workers’ compensation 

benefits.  Employer argued that 

claimant deliberately and intention-

ally jumped off the roof to injure 

himself.  Claimant testified that the 

decision to jump was not smart, but 

he never thought he would be in-

jured. 

 The Workers’ Compensation 

Judge made the following disposi-

tive findings of fact:  (1)  Claimant 

was a traveling employee furthering 

employer’s business, so that he was 

in the course of his employment 

when he jumped from the roof; (2) 

Claimant did not intentionally and/

or deliberately attempt to injure 

himself when he jumped; (3) 

Claimant’s misguided decision to 

jump is not a bar from receiving 

benefits under the Act, a no-fault 

system; (4) Claimant was not en-

gaged in horseplay when he 

jumped; (5) Claimant did not usu-

ally jump off the roof at the end of 

a work day; (6) Claimant did not 

violate any positive work order 

because there was no proper proto-

col established by employer if stuck 

on a roof; and (7) Claimant suffered 

the work injury while in the course 

and scope of his employment and 

his disability is ongoing. 

 Employer appealed to the 

Workers’ Compensation Appeal 

Board, which affirmed the WCJ’s 

decision. 

 Employer then sought review 

by the Commonwealth Court, argu-

ing that claimant’s actions in jump-

ing from the roof were wholly for-

eign to his employment and suffi-

cient to remove him from the 

course and scope of his employ-

ment under the case of Penn State 

University v. Workers’ Compensa-

tion Appeal Board (Smith), 15 A.3d 

949 (Pa.Cmwlth. 2011).  Employer 

argued that the Court should focus 

on the intentional, premeditated, 

deliberate, extreme and high-risk 

nature of claimant’s conduct, which 

would compel a denial of benefits 

under Penn State.   

 In response, claimant argued 

that Penn State is distinguishable 

because claimant here was a travel-

ing employee and did not act on a 

“whim,” but rather made a difficult 

decision which, however misguided 

or stupid, was in the course and 

scope of employment and related 

thereto, consistent with the holding 

in Baby’s Room v. Workers’ Com-

pensation Appeal Board (Stairs), 

860 A.2d 200 (Pa.Cmwlth. 2004, 

appeal denied, 871 A.2d 195 (Pa. 

2005). 

 In Penn State, the claimant was 

on an unpaid lunch break at his 

employers’ premises and intention-
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arial calculations.  Instead, claimant 

relied upon the case of City of 

Philadelphia Gas Works v. Work-

ers’ Compensation Appeal Board 

( A m o d e i ) ,  9 6 4  A . 2 d  9 6 3 

(Pa.Cmwlth 2009), where the Court 

held that a pension offset should be 

based on the net amount that the 

claimant actually receives.  Claim-

ant did not dispute the credible tes-

timony of employer’s witnesses but 

asserted that SERS’ actuary erred in 

basing the offset on the gross 

MSLA of $3,742.51.  The Court 

disagreed. 

 As noted, §204(a) focuses on 

the extent to which benefits are 

funded by the employer.  Although 

claimant will receive a somewhat 

lower  benefit per month, the reduc-

tion takes into account the fact that 

this amount will be payable to his 

wife until her death if he prede-

ceases her.  Therefore, in exchange 

for a reduction in payments to him-

self, claimant added his wife as a 

joint annuitant with a right of survi-

vorship.   Employer will be required 

to fund both his and his wife’s an-

nuity benefits in an amount equiva-

lent to claimant’s MSLA. 

 The Court could discern no 

error in the WCJ’s decision. 

 Claimant also argued that the 

offset must be calculated based on 

his net MSLA after taxes rather that 

the gross MSLA of $3,742.51 

month.  Again, the Court disagreed.  

The Regulations provide that an 

employer may calculate the offset 

based on the gross amount of the 

benefit received by the employee, 

subject to a correction once the em-

ployee notifies the insurer he has 

paid the required tax. 

 The order of the WCAB up-

holding the WCJ’s denial of claim-

ant’s review offset petition was 

affirmed. 

 

********** 

 

Anthony Kalmanowicz v. Workers’ 

Compensation Appeal Board 

(Eastern Industries, Inc.), No. 1790 

C.D. 2016, Filed July 7, 2017. 

(Subrogation—An employer does 

not waive its right to subrogation 

(Commonwealth of Pennsylvania), 

No. 658 C.D. 2016, Filed June 28, 

2017. 

(Pension Offset—Where claimant 

elects a lower pension benefit so 

as to provide a survivor benefit 

for his spouse in the event of his 

death, employer is still entitled to 

an offset to the extent the em-

ployer funds the pension and sur-

vivor annuity, not simply on the 

net amount received by the claim-

ant.) 

 Claimant suffered a work in-

jury in June of 2010, which was 

accepted pursuant to a notice of 

compensation payable.  In February 

2012, employer issued a notice of 

workers’ compensation benefit off-

set advising claimant that, based on 

information received from the PA 

State Employees’ Retirement Sys-

tem (SSERS), employer was enti-

tled to a pro-rate pension offset for 

benefits claimant received in the 

amount of $1,885.03 per month.  

 Section 204(a) of the Act pro-

vides in part: “the benefits from a 

pension plan to the extent funded by 

the employer directly liable for the 

payment of which are received by 

an employee shall also be credited 

against the amount of the award 

made under the Act.” 

  Claimant filed a petition for 

review, challenging the offset.  

Claimant argued that the offset 

should be calculated based on the 

amount of pension benefits he actu-

ally receives, not the maximum 

monthly amount of benefits he 

could have received had he not 

opted for a lower monthly rate, 

thereby providing for a survivor 

benefit for his spouse in the event 

of his death. 

 The Workers’ Compensation 

Judge upheld the offset as calcu-

lated by the employer and the 

Workers’ Compensation Appeal 

Board affirmed.  Claimant then 

sought review by the Common-

wealth Court. 

 The Court noted that the WCJ 

found the testimony presented by 

the employer to be credible and 

convincing.   

 First, the Claims Representa-

tive testified that the notice of off-

set indicated that, based upon infor-

mation provided to her by SERS, 

the employer-funded amount of 

claimant’s monthly pension benefit 

to be $1,885.03.  That amount di-

vided by 4.34 yields a weekly offset 

of $434.34. 

 Next, SERS’s Director of 

Benefit Administration testified  

that claimant had various pension 

options he could select.  Some op-

tions provide a greater monthly 

payout than others; however, op-

tions with a lower monthly payout 

offer other benefits such as pay-

ments to a spouse should the retiree 

predecease the spouse.  When cal-

culating the pension offset, SERS 

does not take into account which 

payment option the participant 

chooses.  SERS always calculates 

the offset based on the participant’s 

maximum single life annuity 

(MSLA), which is the maximum 

amount an injured employee could 

elect to receive each month.  Here, 

claimant’s MSLA was $3,742.51 

per month.  Because he elected a 

different payment option, his gross 

monthly amount was $3,434.16.  

After deductions, claimant received 

a net monthly payment of 

$3,053.01. 

 Finally, employer presented 

testimony from SERS’ actuary.  He 

explained that in determining the 

extent to which the employer funds 

an employee’s pension, it is neces-

sary to determine how much will be 

needed to fund the employee’s pen-

sion for the rest of his life.  Here, 

claimant elected the “joint and 

100% survivor annuity benefit.”  

Although claimant will receive a 

somewhat lower benefit each 

month, benefits will be payable to 

his wife until her death if he prede-

ceases her.  As such, although 

claimant is not receiving a benefit 

equivalent to his MSLA, the reduc-

tion in the MSLA will fund the 

survivor benefit for his spouse.  

Thus, the claimant’s pension bene-

fits under this option remains the 

actuarial equivalent to his MSLA. 

 Claimant presented no testi-

mony to challenge employer’s actu-
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hand, including injuries to his 

thumb, and index and middle fin-

gers, while using a table saw in the 

course and scope of his employ-

ment.  On May 16, 2013, claimant 

filed claim petitions against em-

ployer and the Uninsured Employ-

ers Guaranty Fund (UEGF), seeking 

workers’ compensation benefits for, 

among other things, a specific loss 

of use of his right index finger. 

 At a hearing before the Work-

ers’ Compensation Judge, claimant 

testified that he has difficulty doing 

almost anything with his right hand.  

His index finger appears to be bent 

toward the middle finger.  Claimant 

submitted records of surgery per-

formed by Dr. Chen, including a 

right index finger irrigation debride-

ment of open fracture, open reduc-

tion, internal fixation index finger, 

and a distal interphalangeal fusion 

of the index finger.  Claimant also 

submitted a report from Dr. Chen, 

who opined that claimant “has ef-

fectively lost function of the index 

finger at this time for all intents and 

purposes.”  Dr. Chen did not ad-

dress the permanence of claimant’s 

loss. 

 Nevertheless, finding the 

claimant and Dr. Chen to be credi-

ble, the WCJ found that claimant 

sustained the permanent loss of use 

of his right index finger for all in-

tents and purposes, and awarded 

claimant specific loss benefits, con-

sisting of 50 weeks of compensation 

plus 6 weeks for the healing period.   

 Employer and the UEGF ap-

pealed, arguing that the WCJ erred 

in finding the claimant loss to be 

permanent.  The Workers’ Compen-

sation Appeal board agreed that the 

evidence of record does not support 

a conclusion that claimant’s loss of 

function in his index is permanent 

and, thus, claimant was not able to 

meet his burden of proof.  The 

award of benefits was reversed. 

 Claimant then sought review by 

the Commonwealth Court, arguing 

that Dr. Chen’s report constitutes 

substantial evidence to support a 

finding of permanency of the loss of 

use of his right index finger. 

 The Court noted that, although 

under §319 of the Act by contest-

ing a claim.) 

 On June 1, 2009, during the 

course of his employment as a truck 

driver for employer, claimant was 

injured in a motor vehicle accident.  

Claimant filed a claim petition on 

April 26, 2010.  On April 27, 2011, 

claimant entered into a settlement 

agreement with a third-party in-

volved in the motor vehicle acci-

dent in the amount of $15,000.00, 

with a net recovery (after attorneys’ 

fees and costs) of $9,498.25.  On 

October 11, 2011, the Workers’ 

Compensation Judge granted claim-

ant’s claim petition, awarding bene-

fits for injuries, including PTSD, 

sustained during the June 1, 2009 

accident.  The October 11, 2011 

decision also required employer to 

pay claimant’s reasonable  and nec-

essary medical expenses. 

 On June 13, 2012, employer 

filed a petition to modify or sus-

pend claimant’s benefits, alleging 

that claimant had failed to reim-

burse employer a subrogation lien 

as required by §319 of the Act.  By 

opinion circulated on June 10, 

2013, the WCJ concluded that em-

ployer had not sought subrogation 

or accepted claimant’s work inju-

ries at the time of claimant's settle-

ment of the third-party claim.  

Thus, the WCJ held that there were 

no funds available to employer for 

subrogation and denied employer’s 

petition. 

 The Workers’ Compensation 

Appeal Board reversed, concluding 

that §319 of the Act granted em-

ployer an absolute right to subroga-

tion, which could only be abrogated 

by consent.  There was no indica-

tion that employer sought to relin-

quish or waive its right to subroga-

tion and, to the contrary, it clearly 

argued for subrogation.  Accord-

ingly, the WCAB remanded the 

case to the WCJ to make findings 

on employer’s entitlement to subro-

gation.  The WCJ disposed of the 

matter by adopting and incorporat-

ing a stipulation of facts agreed to 

by the parties, which provided in 

relevant part that the subrogation 

amount sought by employer equals 

$9,498.25 and that employer is enti-

tled to take a credit of $65.00 per 

week until the subrogation lien is 

paid in full.  The claimant again 

appealed to the WCAB, which af-

firmed the WCJ’s decision. 

 On appeal to the Common-

wealth Court, claimant abandoned 

his argument made before the 

WCAB.  There, claimant took the 

position that because the third-party 

settlement funds were distributed 

prior to employer accepting claim-

ant’s work-related injury, there was 

no fund against which the employer 

could seek subrogation.  Now be-

fore the Commonwealth Court, 

claimant argued that employer ef-

fectively waived its right to subro-

gation by contesting the claim peti-

tion.   

 The Court disagreed, stating: 

“There are very narrow circum-

stances in which a court may find 

that an employer waived its right to 

subrogation under the Act.  An em-

ployer may agree via contract to 

waive its right to subrogation of 

accrued liens as well as future third 

-party settlements.  Such a contract, 

however, must expressly waive the 

right to subrogation….Absent bad 

faith or “dereliction of duty,” we 

have never concluded that an em-

ployer has waived its right to subro-

gation under the Act without an 

express agreement to waive that 

right.” 

 The order of the WCAB, af-

firming the order of the WCJ upon 

remand, was affirmed. 

 

********** 

  

Carlos Urena Morocho v. Workers’ 

Compensation Appeal Board 

(Home Equity Renovations, Inc.), 

No. 1393 C.D. 2016, Filed August 

3, 2017. 

(Specific Loss—While case law 

does not specify what evidence is 

required to prove a permanent 

loss of use for all practical intents 

and purposes, it is clear that a 

claimant must present supporting 

medical evidence.)  

 On August 28, 2012, claimant 

sustained an injury to his right 
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Chen’s statement that “claimant has 

effectively lost function of the index 

finger at this time for all intents and 

purposes,” is not factual medical 

evidence regarding permanency, but 

rather is simply a legal conclusion.  

 Because claimant failed to meet 

his burden of roof, the order of the 

WCAB was affirmed. 

 

********** 

the term “specific loss” does not 

appear in the Act, it is used to de-

scribe the compensation payments 

to be made where a claimant has 

suffered a permanent injury.  When 

a claimant seeks specific loss bene-

fits for an injury, he has the burden 

of proving that he has permanently 

lost the use of his injured body part 

for all practical intents and pur-

poses.  Competent medical evidence 

of permanent loss of use for all 

practical intents and purposes must 

by presented before further support 

in the form of a claimant’s testi-

mony can be considered. 

 Here, Dr. Chen’s records and 

report describe claimant’s diagno-

ses, but do not detail whether these 

are expected to be permanent.  The 

evidence does not explain the fac-

tual significance of these diagnoses 

as they relate to the permanency of 

claimant’s condition.  Moreover, Dr. 
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