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The case of Diehl v. Workers’ Compensation 
Appeal Board (I.A. Construction/Liberty Mu-
tual Insurance)1 has a storied history.  It is a case 
that circulated through the Pennsylvania court sys-
tem for quite a while, having been before a workers’ 
compensation judge, the Appeal Board, and before 
the Commonwealth Court – twice!  However, the 
case was finally laid to rest in September 2010 when 
the PA Supreme Court issued a decision holding that 
an employer seeking to change a claimant’s work-
ers’ compensation disability status from total to par-
tial disability, but not seeking to change the amount 
of compensation received, need not present evidence 
of job availability or earning power in order to sup-
port the status change.  The decision was a great 
victory for all PA employers.  It provides great case 
precedent for employers who may find themselves in 
a similar situation in future litigation.   
 On May 24, 1999, appellant, Timothy Diehl, 
sustained a work-related foot injury.  Employer ac-
knowledged the injury and issued a Notice of Com-
pensation Payable.  On April 4, 2002, Employer 
requested that an Impaired Rating Evaluation (IRE) 
be performed.  The evaluator, Dr. Wolk, assigned an 
impairment rating of 28% as a result of his Novem-
ber 8, 2002 exam.  Employer filed a modification 
petition seeking to modify appellant’s status from 
total to partial disability on February 1, 2006.  The 
WCJ issued an order denying the modification peti-
tion concluding that even though Employer met its 
burden of establishing that Claimant had an impair-
ment rating less than the 50% 
threshold, employer also 
needed to show availability of 
suitable employment within 
Claimant’s physical limitations.  
Employer appealed to the 
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Board. 
 The Board concluded that the WCJ erred in de-
nying employer’s modification petition.  The Board 
found that Section 306(a.2) of the Workers’ Com-
pensation Act authorizes an automatic change of 
status from total to partial disability when an em-
ployer requests an IRE within 60 days after a claim-
ant has received 104 weeks of total disability bene-
fits, and if the IRE reveals that the claimant’s impair-
ment is less than 50%.  There was no dispute that 
Claimant had received in excess of 104 weeks of 
total disability benefits here.  Nor was it disputed 
that Employer did not request the IRE within 60 days 
of the expiration of the 104 week period.  Thus, the 
Board concluded that Employer could not take ad-
vantage of the self-executing change in disability 
status permitted under Section 306.  As to what Em-
ployer was required to demonstrate to prevail on its 
modification petition, the Board determined that, 
pursuant to Section 306, when the amount of com-
pensation is not affected by a change in disability 
status, an employer need not demonstrate either job 
availability or earning power.  The Board held that 
Employer satisfied its burden of proof on the modifi-
cation petition, and that Claimant’s disability status 
should be changed to partial disability as of the No-
vember 8, 2002 IRE. 
 Claimant appealed to the Commonwealth Court, 
which ultimately reversed the Board’s decision.  The 
Commonwealth Court agreed with the WCJ’s con-
clusion that, in the context of a non-self-executing 

change in disability status, the 
employer must show a change 
in the claimant’s physical con-
dition through an IRE, and es-
tablish job availability within 
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Bosacco demonstrated a full un-
derstanding of this history. 
 Contrary to claimant's conten-
tions, Dr. Bosacco testified that 
claimant sustained a herniated disc 
in 1993, which recurred in 2004, 
causing radiculopathy and sciatica.  
It is of no moment that Dr. 
B o s a c c o  u s e d  t h e  wo r d 
“exacerba t ion”  ins tead  o f 
“aggravation.”   
 The Court noted that the fact 
that Dr. Bosacco did not address 
the claimant’s “thoracic” injury 
was not fatal to employer’s peti-
tion.  He did not examine claim-
ant’s thoracic spine because claim-
ant made no complaints during the 
IME involving that area of her 
back.  
 More importantly, however, 
the Court examined the purposes 
of a diagonal symbol as used in 
the description of claimant's injury 
and concluded that, simply as a 
matter of grammar, “lumbar/
thoracic/cervical” does not mean a 
stand-alone “thoracic strain.”  It 
signifies, rather, a lack of clarity 
about the boundaries of claimant’s 
back sprains. Because there was 
no separate and distinct thoracic 
injury, there was no need for Dr. 
Bosacco to address claimant’s 
thoracic spine in his testimony. 
 Finally, the Court looked at the 
records of Dr. Valentino.  He 
never diagnosed claimant with a 
separate thoracic injury.  There is 
no mention of a residual 
“thoracic” sprain or strain as of the 
date of his last evaluation.  As 
such, even assuming the NCP 
specified a discrete thoracic spar-
ing, the Court found Dr. Valen-
tino’s records sufficient to estab-
lish claimant’s full recovery from 
that injury.  The decision of the 
WCAB was affirmed. 
 

********** 
 

Patrick McKenna v. Workers’ 
Compensation Appeal Board (SSM 
Industries, Inc. and Liberty Mu-
tual Insurance Co.), No. 454 C.D. 
2010, Filed August 18, 2010. 
(Penalty—Employer does not 
violate Act and penalties will not 

Lynda Hall v. Workers’ Compen-
sation Appeal Board (America 
Service Group), No. 404 C.D. 
2009, Filed August 13, 2010. 
(Termination—Where body 
part appears on NCP as part of 
work injury, but claimant’s 
treating physician makes no 
mention of that body part in his 
treatment record, the treating 
physician’s records may be used 
as evidence of the claimant’s full 
recovery.) 
(Injury Description—A diago-
nal used to separate body parts 
in an injury description does not 
connote separate injuries but, 
rather, a lack of clarity about 
the boundaries of the injuries.) 
 On August 12, 2004, claimant, 
a nurse, fell at work, hitting her 
buttocks, back and shoulder.  
Claimant and employer subse-
quently entered into a stipulation 
pursuant to which employer began 
paying claimant disability bene-
fits. 
 Included in the stipulation was 
a Notice of Compensation Payable 
which described claimant’s injury 
as: “lumbar/thoracic/cervical 
strain and sprain & aggravation of 
underlying disc disease & prior 
disc injury at L5-S1, & aggrava-
tion of radicular component at 
L5.” 
 In May 2006, employer filed a 
termination petition alleging 
claimant had fully recovered from 
her work injury.  In support of its 
petition, employer presented testi-
mony from Dr. Bosacco. 
 Dr. Bosacco opined that claim-
ant was fully recovered from her 
work injury, which he described 
as a cervical and lumbar sprain 
and strain with an exacerbation of 
symptoms of her pre-existing lum-
bar disc disease and lumbar disc 
herniation at L5-S1.  He explained 
that the aggravation, or exacerba-
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tion, of lumbar disc disease was 
resolved by the date of the IME.  
He added that claimant had also 
recovered from any lumbar 
radiculopathy. 
 In response, claimant pre-
sented testimony from her treating 
physician, Dr. Valentino, who 
initially diagnosed claimant with a 
cervicothoracic lumbar strain or 
sprain, aggravation of lumbar de-
generative disc disease and aggra-
vation of her pre-existing L5-S1 
disc herniation with sciatica.  
 Dr. Valentino testified that, in 
his opinion, claimant had not re-
covered from the work injury.  As 
of his last date of treatment prior 
to his testimony, September 6, 
2006, he diagnosed claimant with 
cervicolumbar disc herniations, 
cervical radiculopathy and aggra-
vation of pre-existing cervicolum-
bar disc disease.  At that time, he 
made no mention of a thoracic 
strain or sprain. 
 The Workers’ Compensation 
Judge found Dr. Bosacco to be 
more credible and convincing and 
granted employer’s termination 
petition.   The Workers’ Compen-
sation Appeal Board affirmed. 
 On appeal to the Common-
wealth Court, claimant argued that 
the WCJ erred in relying upon Dr. 
Bosacco’s testimony which she 
believed to be incompetent.  
Claimant argued that Dr. Bosacco 
did not acknowledge all of her 
accepted work injuries in render-
ing his opinion of full recovery. 
 The Court disagreed.  Al-
though the Court acknowledged 
that a medical expert’s opinion 
will not support a termination if 
that medical expert does not ac-
knowledge the accepted work 
injuries and does not opine full 
recovery from those injuries, such 
was not the case here. 
 The Court noted that claimant 
has an extensive medical history 
relating to her back, involving 
degenerative disc disease, which 
is not work-related, a previous 
work injury to her back, flare-ups 
of these conditions and the August 
2004 work injury at issue.  Dr. 
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be imposed where employer 
effectively withdraws petition 
for approval of Compromise 
and Release Agreement.) 
 Turner Construction Company 
is a general contractor that had 
sub-contracted with employer for 
the performance of certain work.  
In connection therewith, Turner 
purchased workers’ compensation 
insurance coverage for employer’s 
employees. 
 Claimant worked for employer 
under employer’s sub-contract 
with Turner.  On April 15, 2004, 
claimant was injured on the job.  
Employer accepted the injury as 
work-related, but subsequently 
filed a modification petition.  Dur-
ing the mediation on the modifica-
tion petition, the parties resolved 
the matter and ultimately signed a 
Compromise and Release (C&R) 
Agreement.  During the media-
tion, claimant agreed to resign his 
position with employer as a part of 
the settlement.  Employer’s coun-
sel then requested a C&R hearing. 
 After executing the C&R 
Agreement, employer’s counsel 
spoke with a Turner representa-
tive, who directed counsel not to 
proceed with the C&R hearing 
unless claimant agreed not to seek 
re-employment with Turner.  At 
the C&R hearing, employer’s 
counsel informed the Workers’ 
Compensation Judge that the hear-
ing would not go forward unless 
claimant agreed to Turner’s de-
mands.  Claimant refused and the 
C&R hearing did not go forward. 
 Claimant then filed a penalty 
petition.  The WCJ concluded 
that: 1) employer violated the Act 
by refusing to proceed with the 
C&R hearing after executing the 
C&R Agreement; 2) employer 
violated the Act by failing to join 
Turner as a party; and 3) employer 
violated 34 Pa.Code §131.13(d)(1) 
by failing to request a continuance 
after deciding not to proceed with 
the C&R hearing.  The WCJ im-
posed a 50% penalty and awarded 
claimant attorney fees for em-
ployer’s unreasonable contest of 
the penalty petition. 

 Employer appealed to the 
Workers’ Compensation Appeal 
Board, which reversed.  The 
WCAB noted that the Act does 
not mandate settlements or pro-
vide for penalties when negotia-
tions break down and a settlement 
is not reached.   
 Claimant sought review by the 
Commonwealth Court, arguing 
that employer’s actions violated 
§449 of the Act, which provides, 
in pertinent part: 

Upon or after filing a peti-
tion, the employer or insurer 
may submit the proposed 
compromise and release by 
stipulation signed by both 
parties to the [WCJ] for ap-
proval. The [WCJ] shall 
consider the petition and the 
proposed agreement in open 
hearing and shall render a 
decision.  The [WCJ] shall 
not approve any compromise 
and release agreement unless 
he first determines that the 
claimant understands the full 
legal significance of the 
agreement…. 

 The Commonwealth Court 
noted that the provision states that 
an employer or insurer may sub-
mit a petition for approval of a 
C&R Agreement.  The provision 
does not prohibit employer or 
insurer from withdrawing a peti-
tion for approval.  Further, settle-
ment agreements are not valid 
unless approved by a WCJ.  Thus, 
the C&R Agreement here, al-
though executed, was not a final, 
conclusive and conclusive agree-
ment under §449 of the Act.  Cer-
tainly, employer did not violate 
§449 by attempting to modify an 
agreement that was not final, con-
clusive or binding.  The decision 
of the WCAB was affirmed. 
 

********** 
 

PPL v. Workers’ Compensation 
Appeal Board (Rebo), No. 2264 
C.D. 2009, Filed September 10, 
2010. 
(Termination—To terminate 
benefits received by a depend-
ent spouse, employer must 

prove that spouse has remarried, 
or that the spouse has unequivo-
cally entered into a common law 
marriage with another person.) 
 Claimant received workers’ 
compensation benefits as a de-
pendent spouse following the death 
of her husband.  Employer filed a 
Termination Petition seeking to 
cease compensation payments al-
leging that claimant was involved 
in a meretricious relationship, or in 
the alternative, that she had remar-
ried. 
 At the hearing, claimant testi-
fied that she had not remarried, but 
acknowledged living with another 
man, Mr. McDonald.  Claimant 
and this gentleman split living ex-
penses, but were not engaged in 
sexual activity at the time of the 
hearing.  They previously did have 
a sexual relationship; however.  
claimant had no intention of mar-
rying Mr. McDonald and they did 
not hold themselves out to the 
community as husband and wife.  
However, on cross-examination, 
claimant admitted that they have 
represented to Mr. McDonald’s 
employer that they are common 
law husband and wife so that 
claimant could be covered under 
Mr. McDonald’s health insurance 
plan.  They also filed their income 
taxes as “married filing jointly.”  
Nonetheless, claimant insisted that 
they have never partaken in a wed-
ding ceremony.  Mr. McDonald 
also testified that the sole reason 
he represents claimant as his com-
mon law wife is to save money 
every now and then.   
 The Workers’ Compensation 
Judge denied employer’s termina-
tion petition concluding that em-
ployer failed to meet its burden of 
proving that claimant was involved 
in a meretricious relationship.  The 
WCJ acknowledged that claimant 
and Mr. McDonald “have simply 
tried to game the system by saying 
they were common law married 
when that posture benefited them 
financially,” but that they never 
formed an intent to enter into a 
common law marriage.  The Work-
ers’ Compensation Appeal Board 
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affirmed the WCJ’s decision, and 
employer appealed to the Com-
monwealth Court. 
 Section 307 of the Act provides 
that in the event of death, the 
widow or widower, if there are no 
children, shall receive 51% of de-
cedent’s wages, but not an amount 
in excess of the statewide average 
weekly wage.  Should any depend-
ent remarry, or should the depend-
ent be capable of self-support, the 
right to compensation shall cease 
except that if a widow remarries, 
she will receive 104 weeks com-
pensation (51% of the wage 
amount) in a lump sum.  The bur-
den to prove the existence of a 
common law marriage rests on the 
party alleging the marriage.  A 
common law marriage can only be 
created if the parties speak the 
words indicating they want to cre-
ate the legal relationship of hus-
band and wife.  There is a rebut-
table presumption of common law 
marriage when it is shown that the 
parties cohabitate and when there 
is a reputation of their marriage in 
the community.  The mere fact that 
a couple is known to a few people 
as husband and wife, however, is 
not sufficient evidence to establish 
a marriage.  There must be some-
thing more:  purchase of property 
together jointly, purchase of insur-
ance jointly, filing of joint tax re-
turns, receiving mail as husband 
and wife, etc. 
 The Commonwealth Court 
upheld the WCJ’s decision.  While 
there was evidence of cohabita-
tion, the reputation for marriage 
was only known to a few select 
people (that being Mr. McDon-
ald’s employer and the federal 
government), and this was not 
enough to establish a common law 
marriage.  The Commonwealth 
Court, in dicta, recognized their 
disgust for claimant and Mr. 
McDonald for acting in bad faith 
to intentionally deceive employers, 
taxpayers, and the government into 
thinking they were married for 
their own economic gain.  Never-
theless, the Commonwealth Court 
was constrained to find that em-

ployer did not establish common 
law marriage such that claimant’s 
benefits could be terminated.    
 Interestingly, the Common-
wealth Court would not accept 
employer’s argument that equita-
ble principles required the Court 
to grant the Termination Petition 
because claimant and Mr. 
McDonald were abusing the 
workers’ compensation system to 
their own benefit.  Employer 
noted that the evidence showed 
that there were many instances 
where claimant and Mr. McDon-
ald had no qualms about pro-
claiming themselves a married 
couple to reap unjust financial 
rewards.  Yet, by the same token, 
the couple was now being permit-
ted to disavow their common law 
marriage in order to continue to 
inappropriately collect workers’ 
compensation benefits.  The Com-
monwealth Court declined to af-
ford equitable relief simply stat-
ing that claimant is entitled to 
benefits related to her husband’s 
death until she remarries.  She has 
not yet remarried; thus, there is no 
unjust enrichment requiring termi-
nation of her benefits. 
 

********** 
 

City of Pittsburgh and UPMC 
Benefit Management Services, 
Inc. v. Workers’ Compensation 
Appeal Board (Robinson), No. 
1770 C.D. 2009, Filed September 
22, 2010. 
(Termination—Where em-
ployer eliminates claimant’s 
modified duty position, em-
ployer must place claimant on 
temporary total disability bene-
fits and, if employer later seeks 
to modify or suspend claimant’s 
benefits, then employer must 
show availability of suitable 
work.) 
(Retirement—Employer forced 
claimant into retirement by 
eliminating her modified duty 
position; in order to terminate 
benefits, employer must prove 
that claimant’s retirement 
means she has no plans to re-
turn to the workforce.) 

 Claimant began working for 
Employer as a police officer in 
1989.  In 1997, she suffered a 
work-related injury to her neck 
and right shoulder.  Claimant then 
worked for employer in a light- 
duty position.  While traveling to a 
medical appointment in 2001, 
claimant was involved in a car 
accident and injured her neck, 
right lower back, and right shoul-
der.  Employer accepted these in-
juries via a Notice of Compensa-
tion Payable.  Claimant did not 
return to her light duty job.  In 
2003, employer discontinued 
claimant’s modified duty position.  
In 2004, claimant began receiving 
a disability pension from em-
ployer.  An independent medical 
examination was performed in 
2007.  Claimant was found to be 
capable of light or sedentary-duty 
work.  Employer sent claimant a 
Notice of Ability to Return to 
Work form, and then filed a Sus-
pension Petition.  Employer ar-
gued that claimant voluntarily 
withdrew from the work force 
because she failed to look for suit-
able work within her restrictions 
after retiring. 
 The Workers’ Compensation 
Judge determined that, according 
to Bethlehem Steel v. WCAB 
(Laubach), 760 A.2d 378 (Pa. 
2000), where an employer elimi-
nates a claimant’s modified duty 
position, the employer must place 
the claimant on temporary total 
disability benefits and, if the em-
ployer later seeks to modify or 
suspend the claimant’s benefits, 
the employer must show the avail-
ability of suitable work.  The WCJ 
determined that, here, employer 
forced claimant into retirement by 
eliminating her modified duty po-
sition.  The WCJ ruled that claim-
ant may continue to receive work-
ers’ compensation benefits.  Em-
ployer’s Suspension Petition was 
denied.  Employer appealed to the 
Workers’ Compensation Appeal 
Board, which upheld the WCJ’s 
decision.   
 Employer petitioned the Com-
monwealth Court for review.  Ulti-
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mately, the Commonwealth Court 
affirmed the WCAB’s decision 
holding that, in order to suspend 
benefits, an employer must show: 
(1) medical evidence proving that 
claimant has recovered some or all 
of his ability to return to work, (2) 
evidence of a referral to an open 
job which fits the claimant’s cate-
gory of work or earning power 
through expert opinion, (3) claim-
ant must in good faith follow 
through on the job referral, and (4) 
if the referral fails to result in em-
ployment, then claimant’s benefits 
should continue.  However, em-
ployer need not prove the avail-
ability of suitable work after 
claimant voluntarily removes him-
self from the labor market through 
retirement.  For disability com-
pensation to continue following 
retirement, claimant must show 
that he is seeking employment 
after retirement or that he was 
forced into retirement because of 
his work related injury.   
 The Court acknowledged that 
its decision would rest on its defi-
nition of the word “retirement.”  
Many retirements come with ac-
ceptance of a pension.  In deter-
mining whether acceptance of a 
pension should create a presump-
tion that a claimant has ended her 
career, one must look to the type 
of pension claimant is receiving.  
Accepting a disability pension, 
like claimant did here, would not, 
without more, indicate that claim-
ant had voluntarily left the entire 
work force.  Rather, it merely ac-
knowledges that claimant cannot 
perform her time-of-injury job.  
The Court indicated that one of 
the humanitarian aspects of the 
Workers’ Compensation Act is 
that it forces employers to not 
only pay employees benefits for 
work-related injuries they may 
suffer, but employers must also 
attempt to reintroduce employees 
into the workforce after injury.  Of 
course, employer is not required to 
help claimant find available work 
(or prove availability of work) if 
claimant has indicated, by retiring 
from the work force, a desire to no 

longer work.   
 To prove that efforts to return 
claimant to the workforce would 
be unavailing because claimant 
has retired, employer must show 
that claimant has, quite simply, 
chosen not to return to the work-
force.  Circumstances to support 
such a finding, include:  (1) in-
stances where there is no dispute 
that claimant has retired, (2) in-
stances where claimant has ac-
cepted a retirement pension; and 
(3) instances where claimant has 
accepted a pension and refused 
work available within his or her 
restrictions. 
 In this case, employer did not 
show sufficient evidence that 
claimant intended to terminate her 
career.  Claimant’s application for 
a disability pension did not indi-
cate “retirement.”  Her acceptance 
of the disability pension did not 
keep her from working or seeking 
employment in the future.  It is 
true that claimant did not return to 
her modified-duty position after 
her car accident, but this was sim-
ply because employer no longer 
made the position available.  
Claimant credibly testified that she 
searched for work after she re-
ceived the Notice of Ability to 
Return to Work form, but em-
ployer did not refer her to avail-
able positions within her capabili-
ties.  Employer failed to carry its 
burden, and there was no evidence 
to show that claimant had retired.  
 The Court agreed with the 
WCAB that employer needed to 
show the availability of suitable 
work within claimant’s capabili-
ties to sustain its burden on the 
Suspension Petition. 
 

********** 
 

PA Department of Corrections v. 
Workers’ Compensation Appeal 
Board (Wagner-Stover), No. 1133 
C.D. 2008, Filed October 1, 2010. 
(Collateral Estoppel—Secretary 
of Corrections’ adjudication 
that claimant had fully recov-
ered from her work injuries and 
was no longer eligible for full 
salary benefits collaterally es-

topped the WCJ from finding 
that claimant was not fully re-
covered.) 
 Claimant worked in the prison 
commissary when an inmate riot 
erupted in 1989.  Claimant was 
not at work the day the riot oc-
curred, but upon returning to work 
the following day, discovered her 
name on an inmate “hit list.”  The 
prisoners were locked up and un-
able to physically harm claimant, 
but they were able to yell obsceni-
ties at her.  Claimant allegedly 
suffered a psychiatric injury.  A 
Notice of Compensation Payable 
was voluntarily issued citing post 
traumatic stress disorder (PTSD) 
and claimant received her full 
salary under Act 632.  Claimant 
returned to work on two occasions 
– in 1990 and 1992.  At both 
times, she had interactions with 
inmates which employer acknowl-
edged caused a recurrence of her 
total psychiatric disability.   
 In 1998, employer sought to 
terminate benefits alleging a full 
recovery, or in the alternative, a 
suspension of benefits because it 
offered claimant a job that she 
could perform.  The Workers’ 
Compensation Judge denied both 
petitions, ruling that claimant 
could not perform the offered job 
because she was not fully recov-
ered, per the testimony of her 
treating psychiatrist. 
 In 2004, claimant was offered 
an administrative position in 
which she would never encounter 
an inmate.  The offered job also 
paid a higher salary than her pre-
injury employment.  Claimant 
refused this work. 
 Employer then requested that 
an outside hearing examiner re-
view this case and recommend an 
adjudication on claimant’s entitle-
ment to ongoing Act 632 benefits.  
Employer presented deposition 
testimony of a psychiatrist, who 
was highly qualified to evaluate 
claimant as he devoted his career 
to assisting Vietnam veterans re-
cover from PTSD.  The psychia-
trist diagnosed claimant with a 
personality disorder which pre-
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existed her work injury.  The psy-
chiatrist opined that claimant was 
never in any real danger the day 
after the riot because the inmates 
were locked up.  As such, even if 
claimant was suffering from 
PTSD from inmates yelling ob-
scenities at her, the debilitating 
effect should only have been of 
short duration, rather than 15 
years.  He believed claimant to be 
capable of working the offered 
administrative position where she 
would encounter no inmates. 
 Claimant offered the testimony 
of her treating psychiatrist in re-
buttal, who stated that anything 
having to do with returning to 
work at the prison would trigger 
her nightmares and vomiting.  
However, her psychiatrist con-
ceded that claimant did suffer 
from a pre-existing personality 
disorder and that claimant could 
“probably” work the administra-
tive position offered. 
 The hearing examiner accepted 
as credible the testimony of the 
employer’s psychiatrist.  The 
hearing examiner stated that 
claimant was fully recovered, that 
she could return to work in the 
administrative position offered, 
and that her Act 632 benefits were 
terminated. 
 With claimant’s Act 632 bene-
fits now terminated, employer 
filed a petition with the Workers’ 
Compensation Judge to terminate 
claimant’s workers’ compensation 
benefits.  The only evidence of-
fered by employer before the WCJ 
was the Secretary’s adjudication 
terminating Act 632 benefits.  
Employer argued that the Act 632 
determination collaterally es-
topped claimant from asserting 
that she was not fully recovered.  
Claimant testified in rebuttal that 
she clenches her jaw so hard now 
that she has broken teeth and re-
quires dental treatment. 
 The WCJ held that the Secre-
tary’s adjudication of claimant’s 
Act 632 benefits was not conclu-
sive of whether claimant had fully 
recovered from her work injury.  
Employer’s termination petition 

was denied and the WCJ imposed 
unreasonable contest attorney fees 
against employer.    
 On appeal, the Workers’ Com-
pensation Appeal Board reversed 
the unreasonable contest determi-
nation because there is no bright 
line rule as to when collateral es-
toppel applies, so the employer 
shouldn’t be punished for such an 
oversight.  Otherwise, the rest of 
the WCJ’s decision was affirmed.  
Employer then appealed to the 
Commonwealth Court. 
 The Court explained that col-
lateral estoppel, or issue preclu-
sion, is designed to prevent re-
litigation of issue of fact or law 
which have already been litigated.  
Claimant argued that she did not 
have a full and fair opportunity to 
litigate the issue of  her full recov-
ery in the Act 632 proceeding.  
Therefore, claimant maintained 
that collateral estoppel should not 
apply.   
 The Court was not persuaded 
and held that an agency adjudica-
tion, like that made in the Act 632 
termination proceeding, may be 
given preclusive effect in a subse-
quent judicial or administrative 
proceeding.  The Court found that 
proof of full recovery was needed 
to satisfy the employer’s burden 
under both the workers’ compen-
sation and Act 632 statutes.  Proof 
of claimant’s full recovery re-
sulted in the end of her disability 
under either statute.  The Court 
found that the dispositive factual 
question – whether Claimant was 
fully recovered – was identical in 
each proceeding.  Collateral estop-
pel, therefore, applied and was 
proper.   
 The Court also determined that 
claimant had a full opportunity to 
litigate the extent of her recovery 
in the Act 632 proceeding, stating 
that claimant aggressively litigated 
termination of her lucrative Act 
632 benefits – she hired an attor-
ney, presented medical evidence, 
testified on her own behalf, filed 
exceptions to the opinion ren-
dered, and appealed the Secre-
tary’s decision to a higher court.  

The workers’ compensation sys-
tem is not so unique that a WCJ 
could not take notice of an Act 
632 ruling in which complete re-
covery was found.   
 The Court refused to accept 
claimant’s proposition that one 
agency’s adjudication can never 
have preclusive effect on another 
agency’s finding of fact.  In fact, 
the Pennsylvania Supreme Court 
has held that an agency adjudica-
tion can have an effect in another 
agency’s proceedings so long as 
the amount in controversy is com-
parable, and each proceeding in-
volves procedures sufficiently 
formal to allow each litigant to 
develop a complete record on a 
disputed fact. 
  

********** 
 

Barbara Muir v. Workers’ Com-
pensation Appeal Board (Visteon 
Systems, LLC),  No. 274 C.D. 
2010, Filed October 1, 2010. 
(Social Security—“Old Age” 
Benefits -- retrospective recov-
ery of offset amounts were not 
permitted to be claimed by the 
employer, and employers/
insurers are responsible for 
sending the claimant a new off-
set form to fill out at regular 
intervals.) 
 Claimant suffered a work re-
lated injury in 2000.  Pursuant to a 
Notice of Compensation Payable, 
claimant received compensation 
benefits of $611.00 per week 
based on an average weekly wage 
of $1,045.58 for a neck sprain/
strain.  In 2005, claimant com-
pleted an LIBC-756 form stating 
that she was receiving Social Se-
curity disability benefits.  In 2007, 
she again completed an LIBC-
756, but this time indicated that 
she was receiving old age Social 
Security Benefits as of the year 
2006 in the gross amount of 
$1,376.90 per month.  In 2007, 
employer filed a Notice of Work-
ers’ Compensation Benefit Offset 
claiming an offset credit for one-
half of the old age Social Security 
benefits received by claimant.  
The Notice indicated that the off-
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set amount of $6,884.50 would be 
deducted from claimant’s weekly 
benefits for part of 2007.  From 
August to November 2007, claim-
ant would receive $0 in benefits 
and after that, claimant would re-
ceive $452.37 in benefits per 
week. 
 Thereafter, employer petitioned 
for a change of employee’s benefit 
status from total to partial based 
upon an Impairment Rating 
Evaluation (IRE) which resulted in 
a finding of whole body impair-
ment of only 5%.   
 Claimant filed a Penalty Peti-
tion in response alleging that em-
ployer violated the Act by taking 
an illegal retroactive suspension of 
her benefits.  As a result, claimant 
alleged that she was placed under 
severe financial hardship because 
she received $0 in benefits for 
three months.  A penalty of 50% 
was requested along with unrea-
sonable contest attorney fees.   
 Upon hearing testimony from 
the physician who performed the 
IRE, the Workers’ Compensation 
Judge found her to be reliable and 
granted employer’s Review Peti-
tion.  Claimant’s status was 
changed from total to partial as of 
the date of the IRE.  Claimant’s 
Penalty Petition was denied.  The 
WCJ found that claimant pre-
sented no evidence to rebut the 
IRE physician’s testimony.  Fur-
thermore, claimant failed to prove 
that employer violated the terms of 
the Act.  Claimant was aware in at 
least 2005 of the reporting require-
ments of old age Social Security 
benefits, but claimant did not re-
port the receipt of those benefits 
until she filled out the LIBC-756 
in 2007.  The WCJ held that em-
ployer was entitled to an offset for 
claimant’s previously received 
Social Security benefits. 
 Claimant appealed to the 
Workers’ Compensation Appeal 
Board arguing that the WCJ erred 
in denying her Penalty Petition 
because employer had the initial 
duty to provide her with the proper 
forms to report her receipt of So-
cial Security benefits.  The WCAB 

reversed and modified the deci-
sion as it pertained to the offset, 
holding that employer was not 
entitled to a retrospective credit 
for old age Social Security bene-
fits dating back to 2006.  The 
WCAB held that employer had the 
duty to supply claimant with 
forms every 6 months to remind 
her of her reporting obligation.  
Otherwise, claimants may be sub-
ject to large retrospective offsets if 
several years have passed since 
claimant last received a form from 
his or her employer.  It is unrealis-
tic to expect unsophisticated 
claimants to file reporting forms 
on their own volition every six 
months.  This is why the Bureau 
Regulations place a duty on the 
insurer to provide claimants with 
the forms through the mail.  The 
WCAB held that rather than em-
ployer paying $0 to Claimant for 
the 11 weeks between August and 
November 2007, claimant’s bene-
fits should only have been reduced 
to $452.37 for those weeks.  The 
WCAB also held that a penalty 
against employer was inappropri-
ate because the Regulations are 
ambiguous when it comes to ad-
dressing whether an employer has 
a duty to send the claimant a re-
porting form every 6 months.  
 Employer appealed to the 
Commonwealth Court alleging 
that the WCAB erred when it 
modified the WCJ’s decision re-
garding the appropriateness of the 
retrospective credit.  Employer 
argued that §204 of the Act pro-
vides that an employer is entitled 
to a credit for 50% of old age So-
cial Security benefits against 
workers’ compensation disability 
benefits.  Bureau Regulations ad-
dress the means by which a claim-
ant informs an employer of the 
receipt of old age benefits:  em-
ployees are to use form LIBC-756 
to report to their employer the 
receipt of unemployment compen-
sation, old age benefits, pension 
benefits, or amounts rolled over 
into an IRA.  The form shall be 
completed and given to the insurer 
within 30 days of this change in 

status, and at least every six 
months thereafter.  The Bureau 
requires that the insurer notify the 
employee of the reporting require-
ments and the insurer is to provide 
the employee with the appropriate 
forms. 
 The Court, however, found no 
error in the WCAB’s decision:  
retrospective recovery of offset 
amounts may not be claimed by 
the employer.  Employers/insurers 
have the responsibility of  sending 
claimants a new LIBC-756 form 
to fill out at regular intervals to 
report the receipt of benefits.   
 

********** 
 

Melvin Day v. Workers’ Compen-
sation Appeal Board (City of 
Pittsburgh), No. 2495 CD 2009, 
Filed October 18, 2010. 
(Retirement—Employer’s peti-
tion to suspend workers’ com-
pensation benefits will be 
granted if claimant does not 
look for work after his unem-
ployment compensation benefits 
expire and after he begins re-
ceiving a pension.  Otherwise, 
for disability compensation to 
continue following voluntary 
removal from the work force, 
claimant must show that he is 
seeking employment after re-
tirement or that he was forced 
into retirement because of his 
work related injury.)   
 Claimant worked in em-
ployer’s sanitation department 
since 1978.  His duties included 
driving a garbage truck and dis-
carding trash.  In 1992, claimant 
injured his neck.  Employer ac-
cepted claimant’s injury as a cer-
vical sprain through the issuance 
of a Notice of Compensation Pay-
able.   
 Claimant underwent surgery in 
1994, but could not return to his 
usual position of driver and began 
working a modified, light-duty 
position in 1995 as a custodian.  
Employer laid off claimant in 
2001.  Claimant then received 
unemployment compensation 
benefits.  Claimant looked for 
light-duty jobs, but could not find 
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an appropriate position.  When his 
unemployment compensation 
benefits expired in 2001, he 
stopped seeking work and began 
receiving a Social Security pen-
sion and a pension from employer.  
At this time, claimant was also 
receiving temporary total disabil-
ity workers’ compensation pay-
ments.   
 At employer’s request, claim-
ant underwent an independent 
medical evaluation.  The IME 
physician determined that claimant 
was capable of performing full-
time, medium-duty work.  Em-
ployer sent claimant a Notice of 
Ability to Return to Work in 2007, 
and filed a petition seeking to sus-
pend claimant’s benefits on the 
basis that he had voluntarily with-
drawn from the workforce. 
 The Workers’ Compensation 
Judge granted employer’s Suspen-
sion Petition, finding that claimant 
looked for modified-duty work 
while receiving UC benefits, but 
that he stopped looking for work 
after he retired.  Claimant ap-
pealed the decision to the Work-
ers’ Compensation Appeal Board. 
 The WCAB noted that for 
compensation to continue after a 
claimant retires, claimant must 
prove that he is seeking employ-
ment after retirement, or that he 
was forced into retirement because 
of the work-related injury.  The 
WCAB concluded that claimant 
did not look for work after he be-
gan receiving his pensions, which 
provided enough evidence for the 
WCJ to find that claimant volun-
tarily removed himself from the 
work force.  The WCAB affirmed 
the WCJ’s order, and claimant 
petitioned the Commonwealth 
Court for review. 
 The Court observed that, gen-
erally, in order to suspend bene-
fits, an employer must show: (1) 
medical evidence proving that 
claimant has recovered some or all 
of his ability to return to work; (2) 
evidence of a referral to an open 
job which fits the claimant’s cate-
gory of work or earning power 
through expert opinion; (3) claim-

ant must in good faith follow 
through on the job referral; and, 
(4) if the referral fails to result in 
employment, then claimant’s 
benefits should continue.  How-
ever, an employer need not prove 
the availability of suitable work 
after a claimant voluntarily re-
moves himself from the labor 
market through retirement.  For 
disability compensation to con-
tinue following retirement, claim-
ant must show that he is seeking 
employment after retirement or 
that he was forced into retirement 
because of his work related injury.  
 In the case at hand, the WCAB 
held that claimant failed to show 
that his work-related injury forced 
him out of the entire workforce or 
that he was continuing to look for 
work.  Claimant argued that such 
a holding placed an unfair burden 
on a claimant who is discharged 
by his time-of-injury employer 
from a modified duty job.  Claim-
ant argued that it is against the 
intention of the Act to presume 
that a claimant who accepts a pen-
sion is, by default, retired.   
 The Court noted that, in order 
to show that efforts to return a 
claimant to the workforce would 
be unavailing because a claimant 
has retired, an employer must 
show that the claimant has chosen 
not to return to the workforce.  
Circumstances to support such a 
finding, include:  (1) instances 
where there is no dispute that the 
claimant has retired, (2) instances 
where claimant has accepted a 
retirement pension; and (3) in-
stances where claimant has ac-
cepted a pension and refused work 
within his restrictions.   
 Here, the Court held that 
claimant accepted Social Security 
benefits, as well as his employer’s 
pension, and then did not look for 
work beyond initialing registering 
at the employment center when he 
was first laid off.  The totality of 
the circumstances reveal that 
claimant was not looking for a 
job, that he intended to terminate 
his career, and that he was, in fact, 
retired.   

 Finally, the Court held that 
there should have been no confu-
sion as to what type of employ-
ment claimant could have been 
looking for.  Claimant knew he 
was capable of light-duty work 
because, in the past, he had re-
ceived workers’ compensation 
benefits while working in a light-
duty position for employer.  
Claimant also applied for UC 
benefits, thereby demonstrating 
that he was able and available for 
suitable work, should an opportu-
nity arise.  Once his UC benefits 
ran out, claimant stopped looking 
for any kind of work and applied 
for and received his pensions.  He 
was appropriately found to be 
retired, and employer’s burden of 
proof was satisfied.  Claimant 
was, therefore, not entitled to 
workers’ compensation benefits 
after retirement. 
 

********** 
 

Allegis Group and Broadspire v. 
Workers’ Compensation Appeal 
Board (Coughenaur), No. 977 
C.D. 2010, Filed October 20, 
2010. 
(Penalty—Employee’s penalty 
petition denied where lump sum 
settlement check was sent to the 
claimant’s wrong address be-
cause claimant did not notify 
employer of his change of ad-
dress.) 
 Claimant filed a penalty peti-
tion alleging that he did not re-
ceive his lump sum payment rela-
tive to a Compromise and Release 
Agreement in a timely manner.  
 After a hearing before the 
Workers’ Compensation Judge, 
claimant’s penalty petition was 
granted.  The WCJ found as fact 
that the WCJ approved the Com-
promise and Release Agreement 
on October 17, 2008, but that the 
claimant did not receive his lump 
sum payment of $60,000 until 
December 10, 2008.  The original 
check was sent to the wrong ad-
dress, and a stop payment order 
was issued after it was discovered 
that claimant no longer resided 
there.  Since the start of the work-
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ers’ compensation litigation, 
claimant had resided at three sepa-
rate addresses.  Employer’s third 
party administrator testified at the 
Penalty Petition hearing and ad-
mitted that she failed to note the 
change in address when she sent 
the lump sum payment check.  The 
WCJ found that failure to have the 
check issued on time caused 
claimant a severe hardship.  The 
WCJ imposed a 35% penalty on 
employer.  Employer appealed to 
the Workers’ Compensation Ap-
peal Board, which affirmed.   
 Employer then petitioned the 
Commonwealth Court for review.  
The Court reversed both the WCJ 
and the WCAB finding that a pen-
alty should not have been as-
sessed.  Section 435(d) of the Act 
provides that any court may im-
pose penalties for violations of the 
provisions of the Act.  The Court 
further noted that Employers and 
insurers may be penalized no more 
than 10% of the amount awarded, 
but some penalties may be in-
creased to 50% in cases of unrea-
sonable or excessive delays.  The 
Act does not require that a claim-
ant suffer economic hardship be-
fore a WCJ may impose penalties.  
The purpose of the imposition of 
penalties is to assure compliance 
with the Act.  A claimant who 
files a Penalty Petition has the 
burden of proving a violation of 
the Act.  Where there is a violation 
of the Act, the assessment of pen-
alties and the amount of the pen-
alty are within the discretion of the 
WCJ.   
 With respect to penalties for 
late payments of compensation, 
case law provides that employers 
have thirty days to pay a compen-
sation award before a penalty may 
be imposed, but §435 of the Act 
penalizes without addressing a 
thirty day “grace period.”  This 
means that theoretically, a penalty 
is available if an employer’s re-
fusal to pay compensation persists 
for even a single day.  However, 
instantaneous payment after the 
approval of a C&R agreement is 
not a practical possibility, and it is 

now recognized that penalties 
should be tied to some discernible 
and avoidable wrongful conduct 
by one of the parties. 
 Thus, to determine whether 
employer violated the Act by fail-
ing to pay claimant the lump sum 
until December 10th, the WCJ had 
to determine whether employer 
acted with reasonable diligence, 
i.e., whether employer’s mailing 
of the check to the wrong address 
was avoidable.  The evidence was 
clear that claimant never informed 
employer of his change of address, 
so there was no way for employer 
to know that claimant’s address 
had changed.  Accordingly, the 
Court vacated and remanded for 
new findings of fact and conclu-
sions of law consistent with its 
opinion.   
 As dicta, the Court added that 
the record contained little, if any, 
evidence that claimant suffered 
hardship by not getting his check 
in a timely fashion.  Claimant tes-
tified that not having the check on 
time did not allow his family to 
“have a holiday” and he “wasn’t 
able to get work.”  However, 
claimant did not elaborate how not 
having a $60,000 check prevented 
him from getting work.  More-
over, claimant received his check 
on December 10th, which was 
more than enough time to allow 
him to “give his family a holiday.” 
 

********** 
 

City of Philadelphia v. Workers’ 
Compensation Appeal Board 
(Seaman), No. 2564 C.D. 2009, 
Filed November 5, 2010. 
(Hearing Loss—Act does not 
require that a hearing loss of 
greater than 10% be measured 
on or before claimant’s last day 
of work; rather, claimant has 
three years after leaving work to 
seek compensation for hearing 
loss.) 
 In July 2006, claimant retired 
after having worked as a city fire-
fighter for 40 years.  In September 
2007, he filed a Claim Petition 
alleging that he sustained hearing 
loss as a result of many years of 

exposure to noise on the job.  Em-
ployer denied liability.   
 At the hearing before the 
Workers’ Compensation Judge, 
claimant testified that daily equip-
ment checks exposed him to the 
noise of engines, generators, pub-
lic address systems, radio systems, 
sirens, saws, radios, explosions, 
building collapses, and air horns.  
In the 1990s, claimant was given 
the option of using ear plugs, but 
he elected not to wear them as he 
thought they interfered with his 
performance.  He testified that his 
hearing problem manifested itself 
gradually.  In May of 2007, after 
his retirement, he attended a hear-
ing test session at his union hall, 
where it was discovered he had a 
53% hearing impairment.  He then 
began treating with an otolaryn-
gologist, Dr. Cooper.   

  Dr. Cooper testified indicating 
claimant’s hearing loss was 47%.  
Dr. Cooper believed that claim-
ant’s hearing loss was related to his 
employment as a firefighter, as 
such extreme hearing loss was 
atypical for someone his age. 

  In rebuttal, employer presented 
the testimony of Dr. Miller, who 
examined claimant and actually 
found his  hearing loss to be 62%, 
but concluded that it was not 
caused by occupational noise expo-
sure.  Dr. Miller opined that claim-
ant’s hearing loss was more likely 
related to a vascular problem, an 
ototoxic condition or Meniere’s 
disease. 

  The WCJ held that claimant 
proved he sustained a com-
pensable, permanent hearing loss 
and awarded him 123.5 weeks of 
compensation benefits. 

  Employer appealed to the  
Workers’ Compensation Appeal 
Board, but the WCAB affirmed the 
WCJ’s decision.   

  Employer then petitioned the 
Commonwealth Court for review.  
Employer argued that Dr. Miller’s 
testimony was capriciously disre-
garded in favor of Dr. Cooper’s 
testimony.  Furthermore, employer 
argued that Dr. Cooper’s testimony 
was equivocal, which is not per-
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mitted by the Act. 
 The Commonwealth Court ex-
plained that the requirements for 
establishing a right to benefits for 
work-related hearing loss are set 
forth in §306(c)(8) of the Act, 
which requires the claim to be filed 
within three years after the date of 
last exposure to hazardous occupa-
tional noise in the employ of the 
employer against whom benefits 
are sought.  The hearing loss must 
be established by an audiogram 
which conforms to OSHA stan-
dards.  The hearing loss must be 
permanent to be compensable.  
Finally, if the hearing impairment 
is equal to or less than 10%, no 
benefits shall be payable.  Claimant 
must also present medical evidence 
to meet his burden of proving that 
his permanent hearing loss of more 
than 10% was caused by exposure 
to occupational noise.   
 For a claimant’s medical evi-
dence to be competent, it cannot be 
equivocal.  Expert testimony must 
be rendered within a reasonable 
degree of medical certainty.  The 
medical witness must testify that 
the result in question did come 
from the assigned cause, and not 

that the injury or condition might 
have or possibly come from the 
assigned cause.   
 Claimant’s expert, Dr. Cooper, 
stated in his report that claimant’s 
hearing loss was consistent with a 
longstanding history of noise expo-
sure.  At his deposition, Dr. Cooper 
testified that he felt strongly that 
the hearing loss was related to 40 
years of noise exposure.   
 On appeal, employer argued 
that Dr. Cooper’s testimony was 
equivocal because he did not state 
to a reasonable degree of medical 
certainty the extent of claimant’s 
hearing loss after retirement, nor 
did he offer any evidence to sup-
port his theory that occupational 
hearing loss can manifest itself 
after the exposure has terminated 
11 months earlier (through his re-
tirement). 
 The Court looked to the case of 
Maguire v. WCAB (Chamberlain 
Manufacturing Co., Inc.), 821 A.2d 
178 (Pa.Cmwlth. 2003) and held 
that §306(c)(8) places the burden 
on the claimant to prove a perma-
nent hearing loss of more than 10% 
caused by exposure to noise in the 
workplace.  Here, claimant met this 

burden.  The Act does not require 
that a hearing loss of greater than 
10% be measured on or before the 
claimant’s last day of work (as em-
ployer argued).  In fact, claimants 
have three years after leaving work 
to seek compensation for hearing 
loss, and this is the only deadline 
imposed upon them.       
 Here, claimant testified that he 
felt like his hearing had deterio-
rated gradually over the course of 
years, but that he didn’t have it 
tested until one year after his retire-
ment, and at that point, his hearing 
loss measured 47.5%.  This cer-
tainly meets the requirement that 
the hearing loss be in excess of 
10% and it satisfies the expert testi-
mony portion of the Act since Dr. 
Cooper sufficiently testified that 
the hearing loss was related to 
work-noise exposure.   
 There is no requirement that 
claimant produce evidence showing 
that his hearing loss was greater 
than 10% at the time of his retire-
ment.  That is not what is required 
by the Act.  
 Accordingly, the Common-
wealth Court affirmed the WCAB’s 
decision. 

  

  EROID: “Elf Report of Occupational Injury or Disease” 

We can’t work — we’re too stressed!  Jack back there’s wound so 
tight he’ll soon be jumpin’ out of his box!! 
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the Claimant’s physical limitations.  Otherwise, an 
employer who requests an IRE beyond the 60-day 
deadline would be required only to file the necessary 
paperwork – a modification petition – along with a 
perfunctory appearance before a WCJ in order to 
accomplish the same result as if the employer had 
requested the IRE within the 60-day deadline.  With 
this decision, Employer sought re-argument before 
the Commonwealth Court and an en banc panel af-
firmed the Board’s decision that the Employer did 
not have to establish job availability or earning 
power in this situation. 
 The Supreme Court granted review to determine 
whether the Commonwealth Court erred in conclud-
ing that Employer did not need to present evidence 
of job availability or earning power in order to 
change disability status from total to partial, and 
whether such a decision conflicts with Gardner.  
The Gardner decision counsels that total disability 
continues until it is adjudicated that either total dis-
ability has ceased or the impairment rating is less 
than 50%.  Gardner held that an untimely IRE can-
not give rise to an automatic reduction in disability 
status, but instead requires adjudication of the issue.  
The Court then addressed what exactly an employer 
must establish at such an adjudication in order to 
secure a change in status.  The Supreme Court stated 
that there is a distinction between disability and im-
pairment; they are not interchangeable terms of art.  
Impairment is defined in the Act as “an anatomic or 
functional abnormality or loss that results from the 
compensable injury and is reasonably presumed to 
be permanent,” whereas a disability is defined as 
“the loss of earning power attributable to the work-
related injury.”  Impairment, therefore, deals with 
the physical aspects of the claimant’s injury without 
regard to the impact on the claimant’s earning power 
occasioned by the injury.  Disability concerns loss of 
earning power without focusing on the physical limi-
tations responsible for the loss of earning potential.  
What constitutes proof of “impairment” varies 
greatly from evidence of “disability.” 
 Claimant’s earning power is established through 
expert opinion evidence of job listings and job avail-
ability.  Because the definition of “impairment” does 
not contemplate or encompass earning power, logic 
dictates that the evidence required to establish 
“impairment” would be different.  By enacting Sec-
tion 306(a.2), the General Assembly created the IRE 
process to give employers a mechanism whereby 
they can establish a claimant’s degree of impair-
ment.  Section 306(a.2) states the degree of impair-
ment shall be determined by a board certified, Penn-
sylvania physician who is active in clinical practice 
at least 20 hours per week.  The IRE determines im-
pairment, not earning power.  Furthermore, the 
amount of compensation does not change when a 

(Continued from page 1) claimant’s status goes from total to partial disability. 
 The Court held that, “given the clear guidance 
from the General Assembly, we find that the means 
by which an employer can establish that a claimant’s 
disability status has changed from total to partial is 
through an IRE, regardless of whether the IRE is 
requested within the 60 day window.”  If the IRE is 
requested within the 60-day period and the impair-
ment rating is less than 50%, then the change in dis-
ability status is automatic.  If the IRE request is out-
side the 60-day window and the impairment rating is 
less than 50%, the IRE merely serves as evidence 
that the employer may use at a hearing before a WCJ 
on the employer’s modification petition to establish 
that the claimant’s disability status should be 
changed from total to partial.  In this situation, the 
IRE would become nothing more than an item of 
evidence and is entitled to no more or less weight 
than the results of any other medical examination.  
The IRE physician would be subject to cross-
examination, and the WCJ would make appropriate 
credibility findings regarding his testimony.  The 
Claimant would be permitted to present his own evi-
dence in rebuttal of the employer’s IRE results. 
 The Diehl holding is consistent with the Su-
preme Court’s holding in Gardner, which states that 
an untimely IRE does not result in a self-executing 
change in disability status, but that such a change 
must be achieved through the “traditional administra-
tive process.”  The Diehl holding also comports with 
the notion that the Workers’ Compensation Act 
should give rise to an efficient system – there is sim-
ply no reason for an employer to avail itself of the 
streamlined IRE process if an employer must also 
prove job availability/earning power. 
 Accordingly, the Supreme Court in Diehl held 
that the Commonwealth Court on re-argument cor-
rectly concluded that an employer seeking to reduce 
disability status from total to partial based on an un-
timely IRE, and without a change in the amount of 
claimant’s compensation, need not present evidence 
of job availability or earning power.  The results of 
the IRE, if found credible by the WCJ, may be suffi-
cient evidence to support a change in disability status 
on a modification petition. 
 
_________________________ 
 
1 5 A.3d 230 (Pa. 2010). 
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