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 Illegal immigration has been a hot topic of politi-
cal discussion nationwide.  In Pennsylvania, the Com-
monwealth Court most recently addressed the impact 
of undocumented workers on the workers’ compensa-
tion system in the case of Kennett Square Specialties 
and PMA Management Corp. v. Workers’ Compensa-
tion Appeal Board (Cruz), 31 A.3d 325 (Pa.Cmwlth. 
2011).  However, this was not the first time that the 
Commonwealth’s appellate courts have addressed the 
issue.  In 2002, the Supreme Court examined the Im-
migration Reform and Control Act of 1986 (IRCA) in 
conjunction with the Workers’ Compensation Act in 
the case of Reinforced Earth Co. v. Workers’ Com-
pensation Appeal Board (Astudillo), 810 A.2d 99 (Pa. 
2002).  In sum, the Court held that illegal alien work-
ers were not precluded from receiving workers’ com-
pensation benefits simply because of their illegal 
status. 
 
 IRCA is a federal statute aimed at curbing illegal 
immigration by penalizing employers who hire un-
documented workers.  IRCA created an employment 
verification system under which an employer must 
attest that he or she has examined certain documents 
submitted by potential employees for identification 
purposes prior to hiring.1  The claimant in Reinforced 
Earth presented his employer with falsified immigra-
tion papers so that he could be hired as a laborer.  He 
then sustained an injury and filed a Claim Petition, 
which was denied by the employer.  After the submis-
sion of medical evidence, the 
Judge ruled in the claimant’s 
favor and awarded both wage 
loss and medical benefits, con-
cluding that illegal aliens are not 
statutorily barred from receiving 
workers’ compensation benefits.  
On appeal by the employer, the 
Supreme Court declined to make 

“ALIENS AMONG US” 

 

Thomson, Rhodes & Cowie, P.C.  Two Chatham Center, 10th Floor, Pittsburgh, PA  15219                                          (412) 232-3400 

HARRY W. ROSENSTEEL, Editor           MARGARET M. HOCK, Editor 

a public policy pronouncement by denying relief under 
the Workers’ Compensation Act simply because of the 
claimant’s naturalization status and violation of IRCA.  
Nevertheless, the Supreme Court recognized the 
unique predicament of employers of illegal aliens who 
wish to seek a modification or suspension of benefits – 
how is an employer to prove that an illegal alien has 
sufficiently recovered from an injury to return to work, 
and that work is available when, by law, that worker is 
not permitted to work in any capacity in the United 
States?  Therefore, the Court held that the employer 
need only obtain medical evidence which proves that 
the illegal alien is recovered to the point that he or she 
can perform any type of work at all.  More impor-
tantly, the Court held that, under these circumstances, 
the employer need not prove job availability (as re-
quired by Kachinski2) because an undocumented alien 
cannot accept any type of employment simply due to 
his or her status.  Thus, the Supreme Court reasoned 
that an injured illegal alien’s loss of earning power is 
caused not by the injury, but by his or her immigration 
status. 
 
 As noted above, the Commonwealth Court re-
examined the issue of injured undocumented workers 
in the Kennett Square case.  There, the claimant filed a 
Claim Petition alleging that he sustained a work-
related injury to his low back.  At a hearing before the 
Judge, the claimant was asked by the employer’s 
counsel whether he was a naturalized citizen.  Claim-

ant refused to answer.  Em-
ployer’s counsel then asked if he 
was an undocumented worker.  
Again, claimant refused to an-
swer.  The litigation ensued and 
the claimant presented medical 
evidence establishing that he 
suffered a lumbar disc herniation 
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ant and determined that the WCJ’s 
decision was not supported by the 
record because, although there was 
a visible alteration to claimant’s 
nose, it amounted to a slight 
crookedness and was not noticea-
bly disfiguring.  As such, the 
WCAB did not err in concluding 
that claimant failed to meet her 
burden of showing all necessary 
elements for a disfigurement 
award. 
 The order of the WCAB was 
affirmed. 
 

********** 
 
BJ’s Wholesale Club v. Workers’ 
Compensation Appeal Board 
(Pearson), No. 2010 C.D. 2011, 
Filed May 10, 2012. 
(Discharge from Employment - 
Where claimant’s loss of earn-
ings is caused by termination for 
misconduct and not by the work 
injury, benefits may not be 
awarded.) 
 Claimant worked on a part-
time basis checking receipts of 
customers as they left employer’s 
store.  On June 20, 2008, claimant 
was injured when a customer ran 
over her left foot with a shopping 
cart.  Claimant was treated for the 
injury, but released to return to 
work with the restriction that she 
should be sitting 95% of the time.  
Employer provided claimant with 
sedentary work within that restric-
tion at the same rate of pay. 
  Employer’s substance abuse 
policy provided that an employee 
may be terminated if he or she is 
under the influence of alcohol 
while on the job.  On June 28, 
2008, claimant was requested to 
submit to an alcohol test, which 
revealed claimant had a blood al-
cohol level of .108.  As a result, 
claimant’s employment was termi-
nated on July 3, 2008. 
 Claimant filed a Claim Petition 
seeking total disability benefits 
from the date of her termination 
onward.  The Workers’ Compen-
sation Judge found that claimant 
was incapable of performing her 
time of injury position due to the 

Rhonda Walker v. Workers’ Com-
pensation Appeal Board (Health 
Consultants), No. 492 C.D. 2011, 
Filed May 3, 2012. 
(Disfigurement - A discernable 
scar, blemish or alteration of the 
head, neck or face must rise to 
the level of an unsightly appear-
ance; whether an injury is un-
sightly is a question of fact to be 
determined upon a personal 
view of the claimant.) 
 Claimant was employed as a 
meter reader when, on May 8, 
2008, she fractured her nose when 
she fell down a flight of stairs.  
Claimant received benefits 
through August 6, 2007, at which 
time she was released to full duty 
work.  Although she returned to 
work on August 6, 2007, claimant 
immediately tendered her resigna-
tion effective August 10, 2007, 
simply stating that she was mov-
ing to New York.   
 Claimant then sought reinstate-
ment of her benefits effective Au-
gust 10, 2007.  During the litiga-
tion, claimant amended her peti-
tion to request an award of bene-
fits for permanent disfigurement.  
Claimant also sought to expand 
the description of her injury to 
include injuries to her neck, back 
and shoulder. 
 Claimant testified that the ma-
jor injury was to her nose, which 
caused her to undergo 2 surgeries.  
Claimant testified that she consid-
ers herself to be “deformed” be-
cause her nose had scars on it and 
the tip of her nose was crooked.  
The Workers’ Compensation 
Judge instructed claimant to sub-
mit photographs of herself be-
cause a change to claimant’s nose 
was not “obvious.”  Claimant 
complied, submitting photos taken 
both before and after the injury.   
 Both parties submitted expert 
medical testimony.  The WCJ 
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rejected the opinions of claimant’s 
expert and denied claimant’s re-
quest to add injuries to the NCP 
and to reinstate total disability 
benefits.   Based upon her review 
of the photos, the WCJ also found 
that claimant’s nose injury re-
sulted in a permanent and un-
sightly disfigurement.  Conse-
quently, the WCJ awarded 45 
weeks of compensation for the 
disfigurement. 
 Both parties appealed.  The 
Workers’ Compensation Appeal 
Board reversed the disfigurement 
award after viewing claimant in 
person and finding that her nose 
has a “slight crookedness” which 
“is not noticeably disfiguring” 
and, therefore, not compensable.  
The WCAB affirmed the WCJ’s 
decision in all other respects. 
 Claimant then sought review 
by the Commonwealth Court ar-
guing that the WCAB’s acknowl-
edgement that her nose is crooked 
entitles her to an award.  The 
Court disagreed. 
 The courts have consistently 
held that, in order to establish en-
titlement to a disfigurement 
award, “there must be affirmative 
findings that the disfigurement be 
(1) serious and permanent, (2) of 
such character as to produce an 
unsightly appearance, and (3) 
such as is not usually incident to 
employment...Not every change to 
a claimant’s head, neck or face is 
compensable.”  The alteration 
must rise to the level of creating 
an unsightly appearance or it will 
not be considered a disfigurement 
for purposes of the Act. 
 Here, the WCJ did not see an 
unsightly appearance in claimant 
and requested photographs.  Based 
on those photos, the WCJ saw a 
change in claimant’s nose and 
found it to be unsightly.  The Su-
preme Court, however, in the case 
of Hastings Industries v. WCAB 
(Hyatt), 531 Pa. 186, 611 A.2d 
1187 (1992), cautioned against 
gauging unsightliness on the basis 
of photos, which can be manipu-
lated by lighting and focus.  The 
WCAB personally viewed claim-
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work injury.  The WCJ also found 
that claimant was able to perform 
the modified duty provided to 
claimant.  The WCJ found that, 
while claimant was under the in-
fluence of alcohol at work, em-
ployer was nonetheless liable for 
payment of benefits from the date 
of claimant’s termination onward. 
 Employer appealed and the 
Workers’ Compensation Appeal 
Board affirmed the WCJ’s order. 
 Employer then sought review 
by the Commonwealth Court, ar-
guing that the award of disability 
benefits was made in error where 
claimant’s loss of earnings was 
caused by her termination for re-
porting to work under the influ-
ence of alcohol. 
 The Court agreed noting that 
where the claimant’s loss of earn-
ings is a result of a termination for 
misconduct unrelated to the work 
injury, the claimant cannot satisfy 
his or her burden of showing a 
causal relationship between the 
work injury and the loss of earn-
ings and, as such, the claimant is 
not entitled to disability benefits. 
 Where, as here, the employer 
has provided work within the 
claimant’s physical limitations at 
no loss of pay and has shown that 
the claimant was terminated for 
conduct evidencing bad faith or a 
lack of good faith, disability bene-
fits must be denied, regardless of 
whether the claimant has a physi-
cal disability caused by the work-
related injury.   
 The order of the WCAB was 
reversed. 
 

********** 
 
Michael Sladisky v. Workers’ 
Compensation Appeal Board 
(Allegheny Ludlum Corporation), 
No. 67 C.D. 2011, Filed May 15, 
2012. 
(Reinstatement - Funded Em-
ployment - Where claimant 
works a light duty job funded 
by employer and receives the 
maximum 500 weeks of partial 
disability benefits, claimant is 
not entitled to an automatic re-

instatement of total disability 
when the funded position ends.) 
 Claimant suffered a disabling 
work injury in March 1994.  After 
returning to work for employer at 
various light duty jobs, claimant’s 
total disability benefits were rein-
stated in May 2001.  Thereafter, 
because employer could not pro-
vide light duty, employer referred 
claimant to Employment Alterna-
tives, Inc. to find a job within his 
limitations.  Employer committed 
to fund the light-duty job.   
 On August 8, 2005, claimant 
was placed in a full-time, light-
duty job with the Easter Seals 
Society.  When claimant began 
his job at Easter Seals, employer 
modified his total disability to 
partial based upon his earnings.  
Claimant did not challenge the 
modification.    
 On November 26, 2008, 
claimant was laid off from the 
Easter Seals job because em-
ployer would no longer fund the 
position.  By that point, he had 
received 500 weeks of partial 
disability benefits, which is the 
maximum allowable under §306
(b)(1) of the Workers’ Compensa-
tion Act.  Claimant then filed a 
petition seeking reinstatement of 
total disability benefits effective 
November 29, 2008. 
 The Workers’ Compensation 
Judge noted that, after exhausting 
500 weeks of partial disability 
benefits, a claimant must prove 
that he or she can no longer 
physically perform the job he or 
she had when the 500 weeks ex-
pired.  Claimant could not meet 
that burden.  Nevertheless, the 
WCJ found that there should be 
an exception for claimant because 
he worked in a funded employ-
ment position tailored to meet 
claimant’s restrictions, which did 
not mean claimant had an earning 
capacity on the open labor mar-
ket. 
 Employer appealed and the 
Workers’ Compensation Appeal 
Board reversed.  The WCAB held 
that the WCJ erred in creating an 
exception for a claimant working 

at a funded light-duty job when he 
or she reaches the 500-week maxi-
mum for partial disability.  Instead, 
claimant was required to satisfy the 
burden applicable to all claimants 
seeking reinstatement after ex-
hausting their partial disability: he 
had to prove that his physical con-
dition worsened such that he could 
no longer do the Easter Seals job. 
 Claimant then sought review by 
the Commonwealth Court, arguing 
that, where a claimant has ex-
hausted 500 weeks of partial dis-
ability while working at a funded 
employment position, the claimant 
should be automatically returned to 
total disability when the employer 
stops funding the position.   
 The Court was not persuaded.  
The Court stated there is nothing 
untoward about funded employ-
ment.  It is a legitimate way to 
bring an injured claimant back to 
work and reduce his disability 
from total to partial.  After he col-
lected 500 weeks of partial disabil-
ity, claimant had to prove under 
the Supreme Court’s decision in 
Stanek v. WCAB (Greenwich Col-
lieries), 562 Pa. 411, 756 A.2d 661 
(2000) that his physical condition 
worsened so that he could no 
longer perform the Easter Seals 
job.  The record showed the oppo-
site.  In fact, claimant testified that 
he could have continued to do the 
job. 
 The order of the WCAB deny-
ing claimant’s reinstatement peti-
tion was affirmed. 
 

********** 
 

Susan Miller v. Workers’ Compen-
sation Appeal Board (Wal-Mart), 
No. 1741 C.D. 2011, Filed May 25, 
2012. 
(Specific Loss Benefits—It is not 
necessary that the injured body 
part be 100% useless in order 
for the loss of use to qualify as  
being “for all practical intents 
and purposes.”) 
 Claimant sustained a work-
related injury which was acknowl-
edged as a “left spiral humeral 
fracture post-operative, left shoul-
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der adhesive capsulitis and weak-
ness, and radial nerve palsy.”  Her 
injury required 2 surgeries, one to 
insert a rod and 15 bolts into her 
left arm from the shoulder down to 
the elbow and a second to remove 
the bolts.  At the time of injury, 
claimant worked as a claims man-
ager and was responsible for han-
dling merchandise returns, which 
included lifting the merchandise.  
Following her injury, claimant 
worked as a door greeter.  She was 
then moved to the dressing room 
area where she operates a tele-
phone switchboard. 
 Claimant filed a petition on 
August 12, 2008, alleging a spe-
cific loss of her left arm.  In addi-
tion to her own testimony, claim-
ant presented testimony from Dr. 
Baddick and Dr. Mauthe.  In re-
sponse, employer presented testi-
mony from 3 of claimant’s co-
workers and Dr. Prebola, as well 
as a short surveillance video of 
claimant filmed on June 16, 2009 
and June 19, 2009. 
 The Workers’ Compensation 
Judge ruled in favor of employer 
on the grounds that claimant failed 
to meet her burden of establishing 
a specific loss and that the loss 
was permanent.  The Workers’ 
Compensation Appeal Board af-
firmed the WCJ’s decision and 
claimant appealed to the Common-
wealth Court. 
 The Court noted that it is not 
clear from the statute or the case 
law what specific type or quantum 
of evidence will be sufficient to 
meet the claimant’s burden of es-
tablishing that a specific loss is 
permanent for all intents and pur-
poses.  The issue of the extent of 
the loss is a question of fact for the 
WCJ.  The claimant must, how-
ever, present competent medical 
evidence to support a specific loss 
claim. 
 Here, the WCJ credited the 
testimony of employer’s medical 
witness, Dr. Prebola, who opined 
that, although claimant suffers 
from a partial disability, she did 
not suffer a specific loss of her left 
arm for all intents and purposes.  

Regarding claimant’s left shoul-
der, Dr. Prebola concluded that 
she had 90 degrees of abduction 
(moving the arm up to the side 
away from the body) and 80 de-
grees of flexion (moving the arm 
upward to the front of the body), 
whereas 170 degrees is normal.  
He found that she retained 50% 
range of motion of the shoulder, 
but found that her left elbow, 
hand, and digits, and range of 
motion of her wrist, were normal. 
Further, the WCJ noted that 
claimant's own medical witness, 
Dr. Baddick, testified that she 
could use her left hand and use 
her arm at the elbow, enabling her 
to raise her hand to shoulder level, 
which is a normal function.  The 
WCJ found the claimant’s testi-
mony and her demonstration of 
mobility during the hearing to be 
inconsistent with her actions as 
depicted on the surveillance 
video. 
 The WCJ stated that, in order 
to prove a specific loss of an arm, 
a claimant must also suffer the 
loss of the hand and the forearm.  
The Commonwealth Court stated 
that the WCJ erred.  It is not nec-
essary that an injured body part be 
100% useless in order for the loss 
of use to qualify as being “for all 
practical intents and purposes.” 
 The Court reviewed the case 
law to date and determined that 
there is no bright-line test that 
may be applied to determine when 
a loss of use is “for all practical 
intents and purposes” unless the 
claimant fails to present medical 
evidence (in which case, the claim 
will fail). The legal determination 
will hinge on the specific fact 
findings in each case.  The de-
grees to which a claimant may 
continue to use the hand, wrist, 
and forearm are relevant to a de-
termination of whether there is a 
specific loss of use of the arm, but 
these factors are not dispositive. 
 Here, the WCJ found, based 
on Dr. Prebola’s testimony, that 
claimant had normal movements 
of her elbow, wrist and hand.  He 
also found that, though limited, 

claimant was able to conduct many 
normal daily activities of life.  
Based on those facts, claimant 
failed to establish the specific loss 
of her left arm.  Thus, although the 
WCJ applied the wrong legal stan-
dard, his decision was correct.  
Claimant’s is not a specific loss of 
use for all intents and purposes.   
 

********** 
 

Harry Marnie v. Workers’ Com-
p e n s a t i o n  A p p e a l  B o a r d 
(Commonwealth of PA/Dept. of 
Attorney General), No. 1583 C.D. 
2011, Filed June 7, 2012. 
(Pension Offset - In a defined 
benefit plan, “retained invest-
ment returns” reflect an actuar-
ial assumption; if claimant 
wishes to challenge employer’s 
calculation of the offset, claim-
ant must offer credible evidence 
demonstrating that retention in 
the fund of investment returns of 
non-vesting employees impacted 
the extent to which employer 
contributed to his pension.) 
 Claimant suffered a work-
related injury in February of 1998.  
On January 14, 2005, he began 
receiving a disability pension from 
the State Employees’ Retirement 
System (SERS).  Employer issued 
a Notice of Offset stating that it 
would offset or reduce claimant’s 
workers’ compensation benefits by 
the amount of SERS benefits at-
tributable to employer.  Claimant 
then filed a Review Petition chal-
lenging employer’s entitlement to 
the amount of the offset. 
 At hearings before the Work-
ers’ Compensation Judge, claimant 
presented testimony from his own 
actuary, Frank Iannucci.  Mr. Ian-
nucci testified that he would limit 
offset calculations to the em-
ployer’s actual contributions and 
actual investment returns.  Mr. 
Iannucci admitted, however, that 
the actual rate of return was at 
times in the negative (for example, 
it was minus 30% in 2008) and he 
agreed that employer would have 
to “kick in substantial additional 
funds at some point to cover that 
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shortfall.”  
 In opposition, employer pre-
sented testimony from SERS Di-
rector of Benefits Determination, 
Linda Miller, and SERS actuary, 
Brent Mowery.  Both explained 
the SERS formula as it applied to 
claimant's benefits and offset 
amount, stating that the actuarial 
formula subtracts the specific 
amount claimant contributed, plus 
an actuarially determined invest-
ment rate of return from the total 
value of the employee’s actuari-
ally determined lifetime benefit, in 
order to determine the employer’s 
share of the pension.  Mowery 
further opined that the use of ac-
tual returns is invalid as it would 
result in a non-neutral calculation 
methodology that is contrary to 
the basic tenets of defined-benefit 
plans. 
 The WCJ credited the testi-
mony of Miller and Mowery and 
held employer sustained its burden 
of proof.  The opinions of Ian-
nucci were rejected by the WCJ. 
 Claimant appealed to the 
Workers’ Compensation Appeal 
Board, which concluded that the 
WCJ erred in fully accepting em-
ployer’s actuarial evidence as pre-
sented.  The WCAB then re-
manded the case to the WCJ for 
further testimony. 
 On remand, additional testi-
mony was presented by Mowery 
and Iannucci.  The WCJ again 
credited employer’s evidence and 
denied claimant’s Review Peti-
tion.  Claimant again appealed to 
the WCAB, which affirmed the 
WCJ’s decision given the Su-
preme Court decision in Depart-
ment of Public Welfare v. WCAB 
(Harvey), 605 Pa. 636, 993 A.2d 
270 (2010). 
 Claimant then sought review 
by the Commonwealth Court, ar-
guing that the formula used by 
employer inaccurately attributes 
funds to employer that should 
have been attributed to claimant.  
Claimant argued that the SERS 
formula improperly credited em-
ployer for the investment returns 
in excess of 4% on projected re-

funds to employees who will sepa-
rate from state service before their 
retirement benefits have vested - 
i.e., the non-vesting employees.  
Claimant argued that the retained 
investment returns must be iso-
lated out of the employer’s portion 
of the offset calculation.   
 The Court was not persuaded 
noting that the Supreme Court 
considered a similar, if not identi-
cal, issue in Harvey.  In that case, 
the Court found nothing that pre-
cludes the sound use of actuarial 
principles in evaluating employer 
funding in defined-benefit pension 
plans.  If the actuarial testimony 
is, as here, accepted as credible, it 
is legally sufficient to establish the 
extent of an employer’s funding 
for offset purposes.   
 Once the employer establishes 
a prima facie case, and if claimant 
desires to maintain a challenge to 
the offset, claimant is required to 
offer his own evidence demon-
strating the materiality and rele-
vance of his assertion that reten-
tion in the Fund of investment 
returns of non-vesting employees 
impacted the extent to which em-
ployer contributed to claimant’s 
pension. 
 Here, although claimant pre-
sented testimony from Iannucci, 
that testimony was not deemed 
credible.  Further, claimant’s argu-
ment, premised upon attributing 
retained investment returns to em-
ployer as if there were an actual, 
existing fund, fails to appreciate 
the essence of a defined-benefit 
pension plan that “impedes direct 
tracing and quantification of em-
ployer funding for which actuarial 
science offers a rational alterna-
tive.” 
 The decision of the WCAB 
was affirmed.  
 

********** 
 
Ryan Miller v. Workers’ Compen-
sation Appeal Board (Millard Re-
frigerated Services and Sentry 
Claims Service), No. 2306 C.D. 
2011, Filed June 22, 2012. 
(Violation of Positive Work Or-

der - When employer raises the 
affirmative defense of a viola-
tion by claimant of a positive 
order or rule, employer must 
prove that (1) the injury was, in 
fact, caused by the violation of 
the order or rule; (2) the em-
ployee actually knew of the or-
der or rule; and (3) the order or 
rule implicated an activity not 
connected with the employee’s 
work duties.) 
 Claimant was employed as a 
pallet jack driver.  On August 12, 
2009, claimant was scheduled to 
work the second shift, 4 PM to 
12:30 AM.  During his shift, he 
was told by a supervisor that he 
needed to stay until 1:30 AM to 
complete his work.  He finished 
his work at 12:58 AM.  Instead of 
leaving, he jumped on a forklift 
and drove it around for a while 
before driving it to the punch-out 
area.  While doing so, he crashed 
into a pole, crushing his foot.  
 At hearings before the Work-
ers’ Compensation Judge, claim-
ant testified that Butz, a lead man 
for the second shift, saw him drive 
the forklift but never told him not 
to operate it.  Claimant also testi-
fied that it was common practice 
for employees to drive the fork-
lifts to the punch-out area and that 
supervisors said nothing about it.   
Claimant acknowledged that he 
knew he was not to extend any 
part of his foot beyond the plat-
form of the forklift. 
 In response, Butz testified that 
he hired claimant to run the pallet 
jack, but that claimant was not 
permitted to use the forklift.  Butz 
stated that claimant was told not to 
be on other equipment unless he 
was certified.  Butz testified that 
he did not see claimant on the 
forklift. 
 The WCJ found Butz entirely 
credible and rejected claimant’s 
testimony.  The WCJ determined 
that claimant was not in the course 
and scope of employment at the 
time of injury.  The WCJ stated: 

Claimant was not acting in 
furtherance of the em-
ployer’s interests at the time 
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of the injury.  The following 
prohibited activities were 
entirely outside the scope of 
his job duties: a) riding 
around on equipment after 
his work duties and personal 
cleanup were complete; b) 
riding a piece of equipment 
that he was prohibited from 
driving; and c) sticking his 
foot out as he was driving 
the forklift.  Claimant was 
clearly aware that he was 
engaging in activities not 
permitted by his employer.  
Moreover, operating the 
forklift had no connection 
whatsoever to claimant’s job 
of operating a pallet jack.  
Claimant’s activities went 
beyond mere negligence, 
and are analogous to the 
example of a brakeman who 
operates an engine when he 
has no duty to do so, runs a 
red signal and is injured.  
Dickey v. Pittsburgh and 
Lake Erie R.R. Co., 146 
a.543, 544-545 (Pa. 1929).  
Therefore, I find claimant 
was not in the course and 
scope of his employment at 
the time of the injury. 

The Claim Petition was denied 
and dismissed.  Claimant appealed 
to the Workers’ Compensation 
Appeal Board, which affirmed.   
 Claimant then sought review 
by the Commonwealth Court.  The 
Court noted that, in a Claim Peti-
tion, the claimant bears the burden 
of proving all elements necessary 
for an award.  Specifically, a 
claimant must establish that he 
sustained an injury during the 
course and scope of his employ-
ment and that the injury was caus-
ally related to his employment.  
Here, employer raised the affirma-
tive defense that claimant's actions 
removed him from the course and 
scope of employment because he 
violated a positive work rule or 
order.  When such a defense is 
raised, the employer must prove 
that (1) the injury was, in fact, 
caused by the violation of the or-
der or rule; (2) the employee actu-

ally knew of the order or rule; and 
(3) the order or rule implicated an 
activity not connected with the 
employee’s work duties.  Here, 
employer met that burden through 
the credited testimony of Butz. 
 The decision of the WCAB 
was affirmed. 
 

********** 
 
The Pennsylvania State University 
and PMA Insurance Group v. 
Worker’s Compensation Appeal 
Board (Rabin, Deceased), No. 
2224 C.D. 2011, Filed August 15, 
2012. 
(Course of Employment - Where 
the injured worker is a station-
ary employee who sometimes 
works off-site, the injury may be 
considered in the course of em-
ployment under §301(c)(1) of the 
Act where the injury occurs off 
the employer’s premises but 
while the employee is actually 
engaged in furtherance of the 
employer’s business or affairs.) 
 Decedent worked for Penn 
State as a professor of public ad-
ministration.  As such, he was the 
chairperson of a dissertation com-
mittee, before which doctoral stu-
dents presented and defended their 
theses.  One such student, 
Wachhaus, worked closely with 
decedent in crafting his disserta-
tion.  Wachhaus began meeting 
decedent off campus in order to 
discuss his doctoral material.  Ac-
cording to Wachhaus, he and other 
students met with decedent in an 
off-campus restaurant setting 6-8 
times during 2006. 
 On October 20, 2006, decedent 
and Wachhaus met at a Harrisburg 
restaurant to finalize the outline 
for Wachhaus’ dissertation.  They 
requested that their lunches be 
held and, for approximately 1 to 1 
and 1/4 hours, Wachhaus and de-
cedent discussed the outline in line 
by line, word by word detail.  
Wachhaus then suggested that 
they begin eating and both he and 
decedent rose to visit the salad bar.  
While standing on one side of the 
salad bar, Wachhaus heard a loud 

crash.  Upon walking to the other 
side, Wachhaus discovered dece-
dent lying on the floor and groan-
ing.  Decedent stated that he had 
caught his foot on something. 
 An ambulance took decedent 
to the hospital, where he was diag-
nosed with a left shoulder frac-
ture/dislocation and left humeral 
shaft fracture.  According to 
Wachhaus, had decedent not been 
injured, their meeting would have 
lasted until 3 PM and that, after 
they got their food, they would 
have continued to discuss topics 
of public administration, methodo-
logical problems and other schol-
arly matters. 
 Decedent underwent surgery 
on the date of his injury.  He sub-
sequently developed an infection 
and passed away.  His physician, 
Dr. Acri, testified that decedent’s 
unchecked pain and stress, which 
were caused by his upper arm 
fracture and left shoulder disloca-
tion, caused decedent’s kidneys 
and heart to fail and suppressed 
his immune system to the point 
where he succumbed to aseptic 
pneumonia. 
 The Workers’ Compensation 
Judge credited the testimony of 
Wachhaus and Dr. Acri.  As such, 
the WCJ concluded that decedent 
was actually engaged in further-
ance of the business or affairs of 
Penn State when he fell on Octo-
ber 20, 2006, and that he died as a 
result of those injuries.  Employer 
appealed to the Workers’ Com-
pensation Appeal Board, which 
affirmed.   
 Employer then sought review 
by the Commonwealth Court, ar-
guing that decedent’s widow 
failed to meet her burden of prov-
ing that decedent sustained his 
injuries while in the course of his 
employment.  Employer argued 
that decedent was a stationary 
employee who was on a lunch 
break at a public restaurant when 
he fell and, therefore, decedent 
cannot be construed to have been 
actually engaged in the further-
ance of his employer’s business or 
affairs at the time of his injury. 
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   The Court was not persuaded.  
The credited testimony established 
that, although decedent was a sta-
tionary employee, he sometimes 
met his students off site for teach-
ing purposes.  On the date of his 
injury, decedent and Wachhaus 
planned a multiple-hour meeting, 
including a working lunch, in di-
rect furtherance of Penn State’s 
affairs.  Furthermore, it is well 
established that an employee is 
considered to have sustained an 
injury while actually engaged in 
the furtherance of an employer’s 
business interests and affairs 
where the injury occurred during 
an inconsequential or innocent 
departure from work within the 
regular working hours.  Here, de-
cedent’s trip to the salad bar was 
nothing more than an inconse-
quential departure from his work 
as a professor. 
 The decision of the WCAB 
was affirmed. 
 

********** 
 

Su Hoang v. Workers’ Compensa-
tion Appeal Board (Howmet Alu-
minum Casting, Inc.), No. 2277 
C.D. 2011, Filed August 20, 2012. 
(Compromise and Release—
Courts may rescind a compro-
mise and release agreement 
based on a clear showing of 
fraud, deception, duress or mu-
tual mistake; the party seeking 
to set aside the agreement has 
the burden of proof, and the test 
to set aside a compromise and 
release on the basis of mistake is 
more stringent than for fraud or 
duress, and must be clear, pre-
cise and indubitable.) 
 On May 7, 2009, the parties 
entered into a Compromise and 
Release Agreement (C&R) pursu-
ant to which claimant settled his 
workers’ compensation claim for a 
lump sum payment of $9,900.  Of 
that sum, claimant was to pay 
$1,900 in legal fees. 
 During the hearing before the 
Workers’ Compensation Judge, 
with his son acting as translator, 
claimant testified that he under-

stood the C&R agreement.  Claim-
ant specifically stated that he un-
derstood that he was giving up his 
right to any claim for workers’ 
compensation benefits and that “if 
the Judge approves the settlement 
that [he] won’t be able to come 
back to [employer] or the insur-
ance company at a later date for 
any reason.  The WCJ found that 
claimant understood the legal sig-
nificance of the agreement and 
issued a decision on May 8, 2009 
approving the C&R agreement. 
 On April 30, 2010, claimant’s 
counsel sent employer’s counsel a 
medical bill from Dr. O’Brien 
showing a total balance due of 
$37,674.  Shortly thereafter, 
claimant’s counsel sent em-
ployer’s counsel another letter 
claiming to restate a telephone 
conversation in which employer’s 
counsel admitted to being unaware 
of the outstanding medical bill at 
the time of the settlement. 
 Claimant then filed Review 
and Penalty Petitions, arguing that 
the WCJ should rescind the C&R 
agreement based on a mutual mis-
take of fact since both parties al-
legedly were mistaken as to the 
fact that medical bills remained 
unpaid as of May 7, 2009.  The 
WCJ rejected claimant’s mutual 
mistake argument, noting that 
there was no direct evidence that 
employer was mistaken at the time 
the C&R agreement was executed.  
The WCJ also noted that there had 
been no discussion of medical 
expenses at the C&R hearing.  
Moreover, the C&R agreement did 
not contain language acknowledg-
ing that all reasonable and neces-
sary medical bills had been paid. 
 Claimant appealed to the 
Workers’ Compensation Appeal 
Board, which ultimately agreed 
that claimant failed to produce 
clear evidence that employer was 
mistaken as to the unpaid bills or 
that employer knew of a unilateral 
mistake on claimant’s part.  Ac-
cordingly, the WCAB affirmed the 
WCJ’s decision. 
 On appeal to the Common-
wealth Court, claimant again ar-

gued that the Court should rescind 
the C&R agreement based on a 
mutual mistake of fact regarding 
the unpaid medical bills.  Alterna-
tively, claimant argued that the 
C&R agreement should be re-
scinded based on a unilateral mis-
take of fact, asserting that em-
ployer had good reason to know of 
claimant’s mistake and that en-
forcement of the C&R agreement 
would be unconscionable. 
 Relying upon its decision in 
the case of North Penn Sanitation, 
Inc. v. WCAB (Dillard), 850 A.2d 
795 (Pa.Cmwlth. 2004), the Court 
observed that a C&R agreement 
may be rescinded upon a clear 
showing of fraud, deception, du-
ress or mutual mistake.  However, 
the party seeking to set aside the 
agreement has the burden of 
proof, and the test to set aside a 
C&R on the basis of mistake is 
more stringent than for fraud or 
duress.  Evidence demonstrating a 
mutual mistake must be clear, 
precise and indubitable. 
 Here, claimant failed to pro-
duce any credible evidence show-
ing that employer was mistaken 
regarding the unpaid medical bill 
at the time of settlement. 
 With regard to claimant’s ar-
gument that he operated under a 
unilateral mistake of which the 
employer was aware, the Court 
noted that a unilateral mistake 
which is not caused by the fault of 
the opposing party affords no ba-
sis for relief.  Here, claimant pre-
sented no credible evidence of 
employer’s intent.  There is no 
evidence that claimant communi-
cated to employer, either before or 
at the time of settlement, his belief 
that the C&R did not apply to un-
paid, pre-existing medical bills.  
There simply was no evidence that 
employer knew or should have 
known of claimant’s mistake re-
garding the unpaid medical bills. 
 Hence, the order of the WCAB 
was affirmed. 
 

********** 
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Judy Smith v. Workers’ Compen-
sation Appeal Board (Caring 
Companions, Inc. and Uninsured 
Employers Guaranty Fund), No. 
417 C.D. 2012, Filed September 
17, 2012. 
(Notice of Ability to Return to 
Work—Where claimant pro-
vides employer with information 
that he is able to return to work 
in some capacity, employer is 
not required to issue an LIBC-
757 under Section 306(b)(3) of 
the Act.) 
 Claimant was employed as a 
home health aide when, on Octo-
ber 29, 2008, she fell while at-
tempting to prevent a patient from 
falling.  She felt the immediate 
onset of low back pain and treated 
at the emergency room that eve-
ning.  Employer did not have 
workers’ compensation coverage 
on the date of her injury. 
 Claimant, who was suffering 
from a head cold when she was 
injured, sought treatment from Dr. 
Albert, who took her off work 
until she was cleared by her fam-
ily physician regarding the sinus 
infection.  Her family physician, 
Dr. Kolzlowski, then excused 
claimant from work for 2 weeks, 
but did not state if claimant's in-
ability to work was due to the 
work injury or her sinusitis. 
 Nevertheless, employer paid 
claimant bi-weekly checks that 
approximated her potential com-
pensation rate. 
 On December 5, 2008, claim-
ant filed Claim and Penalty Peti-
tions.  On January 26, 2009, 
claimant also filed a Claim Peti-
tion seeing workers’ compensa-
tion benefits from UEGF. 
 On December 14, 2008, claim-
ant received a light duty job offer 
letter from employer.  Although 
the letter identified the duties and 
pay rate of the proffered position, 
the letter did not indicate the num-
ber of hours per week.  Claimant 
did not return to work. 
 On February 2, 2009, at her 
counsel’s suggestion, claimant 
was examined by Dr. Mauthe, 
who released her to permanent 

light-duty work.   
 Again, employer offered her a 
light-duty position, paying $9.50 
per hour for 40 hours per week.  
The job offer letter contained a list 
of job responsibilities and ex-
plained that the job fell within Dr. 
Mauthe’s restrictions.  Again, 
claimant did not return to work. 
 After hearings, the Workers’ 
Compensation Judge granted 
claimant’s Claim Petition, but 
modified benefits effective April 
16, 2009 given the second job 
offer made by employer. 
 Claimant appealed to the 
Workers’ Compensation Appeal 
Board arguing that employer was 
required to send her a Notice of 
Ability to Return to Work form 
(LIBC-757) based on Dr. Mau-
the’s release before she was re-
quired to accept the job offer.  The 
WCAB disagreed and affirmed the 
WCJ’s decision. 
 On appeal to the Common-
wealth Court, claimant again ar-
gued that notice under Section 306
(b)(3) of the Act was required.  
That section provides:   
“If the insurer receives medical 
evidence that the claimant is 
able to return to work in any 
capacity, then insurer must 
provide prompt written notice, 
on a from prescribed by the 
department, to the claimant, 
which states all of the follow-
ing:  
(i)  The nature of the em-
ploye’s physical condition or 
change of condition.   
(ii) That the employe has an 
obligation to look for available 
employment.   
(iii) That proof of available 
employment opportunities may 
jeopardize the employe’s right 
to receipt of ongoing benefits.  
(iv) That the employe has the 
right to consult with an attor-
ney in order to obtain evidence 
to challenge the insurer’s con-
tentions.” 

The Court noted that, here, claim-
ant’s own physician determined 
that she was capable of performing 
light duty work.  Employer re-

ceived the “new medical informa-
tion” from claimant herself.  To 
mandate employer to provide 
claimant Notice when it was 
claimant herself who furnished 
employer the information in no 
way serves the purpose of the no-
tice requirement of §306(b)(3) of 
the Act.   
 Upholding the WCAB’s deci-
sion, the Court concluded that 
where, as here, the claimant en-
joys a superior position to control 
timely notice, employer is not 
required to provide claimant with 
formal notice of a change in her 
physical condition before benefits 
may be modified. 
 

********** 
 
Morris Steckel v. Workers’ Com-
pensation Appeal Board (Have-A-
Vend, Inc.), No. 2011 C.D. 2011, 
Filed June 7, 2012, Reported Sep-
tember 19, 2012. 
(Going and Coming Rule—
Where claimant has a fixed 
place of employment and em-
ployment contract does not pro-
vide transportation, an injury 
sustained while traveling home 
from work is not compensable.) 
 Claimant was employed as a 
manager for employer’s coffee 
division.  His duties included su-
pervising the entire department, 
ordering supplies, performing 
customer service, supervising de-
livery drivers and working with 
equipment technicians.  Employer 
provided claimant with a company 
car which he used for both busi-
ness and personal purposes.  Em-
ployer told claimant in a memo 
that travel to and from work was 
personal use; business use started 
when he got to the warehouse or 
the first customer location and 
ended when he left the warehouse 
or his last customer location.   
 On June 24, 2009,claimant left 
his place of employment at 3 PM.  
He planned to make a bank de-
posit for employer on his way 
home, but received a call from a 
customer requesting that he drop 
off a new coffee pot.  After mak-
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from work.  However, an injury 
will be considered compensable if 
one of the following exceptions to 
the “going and coming rule” ap-
ply: 
1) Claimant’s employment con-

tract includes transportation to 
and from work; 

2) Clamant has no fixed place of 
work; 

3) Claimant is on a special mis-
sion for employer; or 

4) Special circumstances are 
such that claimant was fur-
thering the business of the 
employer. 

 None of the exceptions apply 
to the case at hand.  Consequently, 
the order of the WCAB was af-
firmed. 
 

********** 
 

Leo R. Bosch v. Unemployment 
Compensation Board of Review, 
No. 639 C.D. 2012, Filed Novem-
ber 7, 2012. 
(Unemployment Compensation - 
Where parties resolve workers’ 
compensation claim but em-
ployer does not accept liability 
for injury, claimant may not 
rely on §204(b) of the WC Act to 
establish alternate base year for 
entitlement to unemployment 
compensation benefits.)  
 On May 5, 2010, claimant filed 
a claim for workers’ compensation 
benefits alleging that he suffered a 
work injury on February 22, 2010 
and seeking total disability bene-
fits from that date.  For the second 
and third quarters of 2010, claim-
ant received short-term disability 
insurance benefits totaling 
$19,947.  On March 15, 2011, 
claimant signed a Compromise 
and Release Agreement which 
specifically stated that employer 
did not recognize any liability for 
claimant’s injury and had a rea-
sonable basis to contest his claim.   
 Thereafter, on August 21, 
2011, claimant filed an application 
for unemployment compensation, 
resulting in a base year of April 
10, 2010 to March 31, 2011.  The 
local UC service center deter-

ing the bank deposit and dropping 
off the coffee pot, claimant pro-
ceeded to drive home.  On his way 
home, he was involved in an acci-
dent in which he suffered injuries. 
 Employer issued a Notice of 
Compensation Denial, asserting 
that claimant’s injuries did not 
occur while he was in the course 
and scope of his employment.  
Claimant then filed a Claim Peti-
tion.  Hearings were held and both 
parties presented evidence. 
 The Workers’ Compensation 
Judge determined that claimant 
was a stationary employee, that he 
did not have an employment con-
tract that included transportation 
to and from work, that he was not 
on a special mission for employer 
when injured and that he failed to 
establish that any of the excep-
tions to the “going and coming” 
rule applied. 
 The Workers’ Compensation 
Appeal Board affirmed the WCJ’s 
decision. 
 On appeal to the Common-
wealth Court, claimant first ar-
gued that the WCJ erred in finding 
that he was a stationary employee.  
The Court disagreed.  While 
claimant testified that he traveled 
as a part of his job, he also testi-
fied that he had an office and was 
a supervisor required to spend 
time in the office on a regular ba-
sis.  As such, claimant was a sta-
tionary employee. 
 Claimant next argued that he 
was within the course and scope 
of his employment at the time of 
injury because his employment 
agreement included a company 
vehicle for both business and per-
sonal use.  Again, the Court dis-
agreed.  The plain language of the 
memorandum given to claimant 
along with the company car shows 
that claimant’s travel to and from 
work was not  considered 
“business usage.” 
 The Court reiterated that the 
general rule is that an employer is 
not liable to the employee for 
compensation for injuries received 
off the employer’s premises while 
the employee is traveling to or 

mined that claimant was ineligible 
for benefits under §401(a) of the 
UC Law because he did not report 
sufficient wages in his base year 
to qualify for benefits.  The ser-
vice center further determined that 
claimant could not rely on §204(b) 
of the Workers’ Compensation 
Act and elect to use an alternate 
base year because claimant’s in-
jury was not determined to be 
compensable. 
 Section 204(b) of the WC Act 
provides: 

For the exclusive purpose 
of determining eligibility 
for compensation under the 
[Unemployment Compen-
sation Law], any employe 
who does not meet the 
monetary and credit week 
requirements under section 
401(a) of that act due to 
work-related injury com-
pensable under this act 
may elect to have his base 
year consist of the four 
complete calendar quarters 
immediately preceding the 
date of the work-related 
injury. 

 Claimant appealed the service 
center’s determination and a hear-
ing was held before a UC Referee.  
The Referee also found that claim-
ant was ineligible for UC benefits 
because he had not earned suffi-
cient wages during his base year 
and he was not entitled to use an 
alternate base year under §204(b) 
of the WC Act because the C&R 
expressly stated that employer did 
not accept liability for his work 
injury.  As such, claimant did not 
demonstrate that his injury was 
compensable.  The Unemploy-
ment Compensation Board of Re-
view affirmed the Referee’s deci-
sion. 
 Claimant then sought review 
by the Commonwealth Court, ar-
guing that the UCBR erred in 
holding that he was not entitled to 
use an alternate base year pursuant 
to §204(b) of the WC Act.  The 
Court noted that, because the pro-
cedural provisions of the WC Act 
require employers and insurers to 
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commence payment of benefits 
pending a final determination of 
the claimant’s entitlement to them, 
a claimant’s receipt of benefits, in 
and of itself, does not establish 
that the claimant suffered a com-
pensable injury.   A compensable 
injury under this act is an injury 
for which a claimant is entitled to 
benefits under the substantive, as 
opposed to the procedural provi-
sions, of the WC Act.   
 Here, claimant settled his 
workers’ compensation claim 
without establishing that he suf-
fered an injury compensable under 
the WC Act.  Accordingly, the 
Court affirmed the decision of the 
UCBR denying benefits to claim-
ant. 
 

********** 
 

Cleveland Brothers and its third 
party administrator, PMA v. 
Workers’ Compensation Appeal 
Board (Hazlett), No. 68 C.D. 
2012, Filed August 24, 2012, Re-
ported November 21, 2012. 
(Penalties - Failure to pay the 
proper amount of interest due 
may result in the imposition of 
penalties; failure to pay the sub-
rogation lien of a third-party 
health insurer on the basis that 
additional records or forms are 
required may result in the impo-
sition of penalties.) 
 On December 2, 2005, claim-
ant filed a Claim Petition alleging 
a work injury of April 14, 2005.  
Ultimately, on January 29, 2009, 
the Workers’ Compensation Judge 
granted claimant’s petition and 
ordered employer to pay workers’ 
compensation benefits in the 
amount of $430.18 per week for 
the closed periods of November 9, 
2005 through March 26, 2006 and 
April 12, 2007 through September 
30, 2007, at which time benefits 
were suspended.  The WCJ as-
sessed interest at the rate of 10% 
on all overdue benefits and di-
rected employer to pay all reason-
able and necessary medical ex-
penses incurred by claimant rela-
tive to the work injury. 

 On March 24, 2009, claimant 
filed a Petition for Penalties, al-
leging that employer refused to 
pay all interest due to claimant, as 
well as the subrogation liens of his 
heath insurers, Healthcare and 
Highmark. 
 In support of his petition, 
claimant presented correspon-
dence between counsel, an item-
ized statement of claimant’s out-
of-pocket medical expenses, re-
cords of the outstanding subroga-
tion liens of Highmark and 
Healthcare, and records of the 
payments made by PMA. 
 In response, employer pre-
sented testimony from the ad-
juster, who explained that she 
calculated the benefits and interest 
due using a worksheet provided 
by the Bureau of Workers’ Com-
pensation.  That worksheet pro-
vides: “This spreadsheet assumes 
that interest accrues from the end 
of the first week through the end 
of the payments period.  If this 
assumption is inappropriate for 
your calculation, please consult 
another source.” 
 The WCJ concluded that inter-
est was payable beyond the pay-
ment period inasmuch as payment 
of the overdue benefits was not 
made until February 13, 2009.  
Thus, claimant was owed interest 
through that date.  Because inter-
est was only paid through Septem-
ber 30, 2007, the Act was vio-
lated. 
 The WCJ further found the 
adjuster’s testimony to be incredi-
ble regarding PMA’s failure to 
receive the proper medical records 
or forms and determined that the 
Act was violated by failing to 
make timely payment of the out-
standing subrogation liens.  The 
WCJ noted that medical bills as-
sociated with subrogation liens 
did not need to be repriced be-
cause the third-party health in-
surer is entitled to 100% reim-
bursement of the bills. 
 Overall, a 50% penalty was 
awarded of all unpaid interest due 
and owing to claimant from Sep-
tember 30, 2007 through February 

13, 2009, plus a 50% penalty on 
the outstanding suborgation liens. 
 Employer appealed to the 
Workers’ Compensation Appeal 
Board, which affirmed the WCJ’s 
decision. 
 Employer then sought review 
by the Commonwealth Court.  
 Employer argued that, al-
though it refused to pay claimant 
interest from the end of the dis-
ability periods through February 
13, 2009, it did not owe interest 
past the closed period because 
claimant was fully employed at 
that time.  Further, employer ar-
gued that it reasonably relied upon 
the Bureau’s worksheet to calcu-
late the interest due.  The Court 
was not persuaded, noting that the 
purpose of §406.1(a) of the Act is 
to compensate a claimant for the 
loss of the use of the money dur-
ing the time the payment was de-
layed.  There is no limitation in 
the Act if the claimant returns to 
work or is no longer disabled.  
Further, reliance on the Bureau 
worksheet to calculate the interest 
was improper inasmuch as the 
worksheet clearly did not calculate 
interest up to the actual payment 
of compensation. 
 Employer next argued that, 
under §306(f.1)(2) of the Act, it is 
entitled to receive medical bills 
and records verifying medical 
charges before it must pay for the 
treatment.  The Court rejected that 
argument, noting that §306(f.1)(2) 
does not apply because it is di-
rected towards provides, i.e., the 
person who actually rendered 
treatment, not insurers requesting 
subrogation of payments made on 
behalf of a claimant.  Under §319 
of the Act, Healthcare and High-
mark, are not required to resubmit 
any bills after an award of com-
pensation.  Employer should have 
paid the subrogation liens - with-
out the receipt of additional re-
cords or forms - in a timely man-
ner. 
 The decision of the WCAB 
affirming the WCJ’s award of 
penalties was affirmed. 
 



Volume XII, Number 7                                       Page 11                                                           Winter 2013 

 

 

tion of an owner; 
2) the entity occupies or is in 

control of the premises where 
the injury occurred; 

3) the entity entered into a sub-
contract; 

4) The entity entrusted a part of 
its regular business to the sub-
contractor; and 

5) The injured party is an em-
ployee of such subcontractor. 

Since claimant was injured on a 
public highway and not on prem-
ises occupied or controlled by Six 
L’s Packing, the company took the 
position that the requirements of 
McDonald were not satisfied and, 
thus, it could not be deemed a 
statutory employer. 
 The Workers’ Compensation 
Judge was not persuaded and 
found Six L’s Packing liable as a 
statutory employer. 
 The Workers’ Compensation 
Appeal Board affirmed, but did 
not agree with the WCJ that the 
McDonald test had been met.  
Rather, the WCAB determined 
that McDonald simply did not 
apply. Instead, the WCAB deter-
mined that Six L’s Packing con-
tracted with Garcia to perform 
work of a kind that was a regular 
part of its business and, therefore, 
Six L’s Packing was a contractor 
and Garcia a subcontractor.  Be-
cause claimant was an injured em-
ployee of Six L’s Packing’s unin-
sured subcontractor, Six L’s Pack-
ing was claimant’s statutory em-
ployer. 
 The Commonwealth Court 
affirmed on essentially the same 
reasoning as that of the WCAB.   
 Before the Supreme Court, Six 
L’s Packing contended that 
McDonald applies and, as such, 
liability may not be imposed.  Fur-
ther, Six L’s Packing took the po-
sition that, under the decisional 
law, a property owner simply can-
not be a statutory employer. 
 The Court accepted review of 
the case to determine the Legisla-
ture’s intentions regarding statu-
tory employer liability under §302 
of the Act.   The Court reviewed 
the case law as well as the statute 

Six L’s Packing Company and its 
Claims Administrator, Broadspire 
Services, Inc. v. Workers’ Com-
p e n s a t i o n  A p p e a l  B o a r d 
(Williamson), No. 46 EAP 2011, 
Decided May 29, 2012. 
(Statutory Employer - Where a 
person or entity contracts with 
another to perform work which 
is a regular part of their busi-
ness, either on or off their prem-
ises, that person or entity may 
be deemed to be the statutory 
employer of the contractor’s 
employees if the contractor does 
not carry workers’ compensa-
tion insurance.) 
 Six L’s Packing grows, har-
vests, processes and distributes 
tomatoes and other produce.  It 
contracted with F. Garcia & Sons 
to transport tomatoes between a 
warehouse in Pennsylvania and a 
processing facility in Maryland.  
Claimant, who was employed as a 
truck driver by Garcia, suffered 
injuries in a vehicular accident 
which occurred in Pennsylvania 
while transporting the tomatoes.    
 Claimant filed claim petitions 
against both Six L’s Packing and 
Garcia.  During the litigation, it 
was determined that Garcia did 
not maintain workers’ compensa-
tion insurance.  Six L’s Parking 
argued that, because it did not 
own trucks or employ drivers but 
rather utilized independent con-
tractors like Garcia, it was not 
claimant’s employer and could not 
be found liable.  Six L’s Packing 
asserted that it could not be found 
to be a statutory employer under 
§302 of the Act because, under the 
case of McDonald v. Levinson 
Steel Co., 302 Pa. 287, 153 A. 424 
(1930), §302 liability may be es-
tablished only where: 
1) the entity is under contract 

with an owner or one in posi-

and recognized that there is 
inherent ambiguity in the overall 
scheme for statutory employer 
liability.  For instance, there are 
differences in the definition of 
“contractor” as used in various 
provisions of the Act.  There is a 
substantial overlap between §§302
(a) and (b), including apparent 
differences in the depiction of the 
concept of statutory employment 
as between the Act’s liability and 
immunity provisions. 
 Viewing the statutory scheme 
as a whole, however, and noting 
the remedial purposes of the Act, 
the Court found it plain that the 
Legislature meant to require 
persons (including entities) 
contracting with others to perform 
work which is a regular or 
recurrent part of their businesses 
to assure that the employees of 
those others are covered by 
workers’ compensation insurance, 
on pain of assuming secondary 
liablity for benefits payment upon 
a defaut. 
 The order of the Common-
wealth Court was affirmed. 
 

********** 
 

Lancaster General Hospital v. 
Workers’ Compensation Appeal 
Board (Weber-Brown), No. 69 
MAP 2010, Decided May 29, 
2012. 
(Average Weekly Wage - Where 
claimant changes employers 
after the injury and later suffers 
a specific loss due to that injury, 
the average weekly wage is cal-
culated based on the claimant’s 
wages at the time the specific 
loss is manifested, not at the 
time of the original injury.) 
 Claimant was employed in 
1979 as a licensed practical nurse.  
While cleaning the tracheotomy of 
a patient infected with the herpes 
simplex virus, the patient 
coughed, causing sputum to spray 
in claimant’s left eye.  Her eye 
became swollen and infected.  Her 
symptoms subsided with treatment 
and she did not miss any work as a 
result. 

 

SUPREME 

COURT CASE 
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control.  The Court observed that 
the Act defines wages in terms of 
a claimant’s weekly pay at the 
time of injury.  In a specific loss 
case, the date of injury is the date 
when the claimant is informed by 
a physician of the loss of use of 
the member or faculty for all prac-
tical intents and purposes and that 
the injury is job related. 
 The hospital then filed a peti-
tion for allowance of appeal with 
the Supreme Court, which the 
Court granted to address whether 
§309 of the Act permits a claim-
ant’s average weekly wage to be 
based on wages earned with an 
employer different from the one 
paying benefits where the claimant 
suffered in initial incident, 
changed employers and later suf-
fered a work-related injury caused 
by the initial incident. 
 The hospital again argued that 
§309(d.1) should apply.  That sec-
tion provides: 

(d.1) If the employe has not 
been employed by the em-
ployer for at least 3 consecu-
tive periods of 13 calendar 
weeks in the 52 weeks imme-
diately preceding the injury, 
the average weekly wage shall 
be calculated by dividing by 
13 the total wages earned in 
the employ of the employer 
for any completed period of 
13 calendar weeks immedi-
ately preceding the injury and 
by averaging the total 
amounts earned during such 
periods. 

 The hospital argued that the 
phrases “by the employer” and “in 
the employ of the employer” 
plainly refer to the employer who 
would pay workers’ compensation 
benefits (the “payor”).  Further, 
the hospital argued that the term 
“immediately” directs courts to 
use the 13-week period of employ-
ment with the payor nearest to the 
date of the injury, no matter the 
length of time between the actual 
injury and the completed 13-week 
period of employment.  Thus, it 
was the hospital’s position that 
claimant’s wages earned during 

 Claimant left the hospital’s 
employ in 1985 for reasons unre-
lated to the eye incident.  At that 
time, she earned $8 per hour and 
worked full-time.  After leaving 
the hospital’s employ, claimant’s 
eye became infected several more 
times.  Each time, her symptoms 
subsided with treatment and she 
did not miss any work with her 
subsequent employers.  In October 
of 2006, however, while claimant 
was working for the Heart Group, 
her eye again became infected but 
did not respond to treatment.  By 
February 2007, she lost the vision 
in her left eye.  Despite a cornea 
transplant, her vision did not im-
prove and, as a result of her blind-
ness, she was not able to return to 
work.  At that time, Claimant 
earned $21 per hour working for 
the Heart Group on a part-time 
basis. 
 Claimant filed a petition 
against Lancaster General Hospi-
tal claiming the loss of use of her 
left eye as of March 8, 2007.  The 
Workers’ Compensation Judge 
determined claimant suffered a 
work-related on May 16, 2007, the 
date on which her doctor informed 
her of her likely permanent blind-
ness and inability to return to 
work.  The WCJ also found her 
work-related injury stemmed from 
the 1979 incident which caused 
her blindness almost 30 years 
later.  The WCJ awarded benefits 
at $389.50 per week for 275 
weeks based on claimant’s 2007 
wages with the Heart Group. 
 The hospital appealed to the 
Workers’ Compensation Appeal 
Board, which affirmed.  The 
WCAB determined the WCJ cor-
rectly calculated claimant’s aver-
age weekly wage by using her 
wages at the time of her injury, 
which, it agreed, was in May 
2007. 
 The hospital then appealed to 
the Commonwealth Court, which 
affirmed the WCAB.  The Court 
rejected the hospital’s argument 
that §309(d.1) of the Act governed 
and that claimant’s wages with the 
hospital, not the Heart Group, 

her final 13-weeks of employment 
at the hospital in 1985, rather than 
her 2007 wages with the Heart 
Group, should be used to calculate 
her average weekly wage. 
 The Court was not persuaded 
and concluded that the term 
“employer” in §309 refers to the 
employer at the time of the work-
related injury.  Interpreting 
“employer” to mean the employer 
at the time of injury is consistent 
with the goal of providing a claim-
ant specific loss benefits which 
have been calculated using an 
accurate representation of claim-
ant’s actual lost wages as of the 
date of the injury.  Otherwise, the 
claimant would receive benefits 
calculated using out-of-date wages 
merely because the injury hap-
pened to lie dormant for a period 
of time. 
 Accordingly, the Court held 
that “employer” as used in §309 
must be construed as the employer 
at the time of injury.  As such, 
claimant’s average weekly wage 
should be based on her 2007 
wages with the Heart Group, as 
those wages were earned with 
claimant’s employer at the time of 
her injury.  The decision of the 
Commonwealth Court was af-
firmed. 
 

********** 
 
Lillian Frazier v. Workers’ com-
pensation Appeal Board (Bayada 
Nurses, Inc.), No. 56 EAP 2010, 
Decided September 28, 2012. 
(Subrogation - Subrogation or 
reimbursement from a claim-
ant’s third-party tort recovery is 
not available to employers 
where the third-party is the 
Commonwealth.) 
 Claimant fractured her ankle 
when a bus operated by the South-
eastern Pennsylvania Transporta-
tion Authority (SEPTA), on which 
she was a passenger, was involved 
in a motor vehicle accident.  At 
that time, claimant was employed 
by Bayada Nurses, Inc., and the 
accident occurred in the course 
and scope of her employment.  
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the Supreme Court.   
 The Court noted that this case 
concerns two pieces of legislation: 
§319 of the WC Act and §23 of 
Act 44.   
 Claimant’s focus was on the 
plain language of §23 which pro-
vides that government shall 
“benefit from sovereign and offi-
cial immunity from claims of sub-
rogation or reimbursement from a 
claimant’s tort recovery.”  Accord-
ing to the claimant, §23 immunity 
is negated if a governmental entity 
would have to include in a settle-
ment agreement amounts equal to 
subrogation liens in recognition 
that an employer may merely wait 
for a claimant to receive funds 
from a governmental entity and 
then demand reimbursement. 
 Bayada Nurses’ focus was on 
§319, arguing that, if claimant’s 
argument was accepted, Bayada 
Nurses would be forced to pay 
compensation for an injury which 
was not its fault and SEPTA will 
escape liability.  Further, Bayada 
Nurses argued that §23 is not im-
plicated in this case because 
SEPTA is not involved in the liti-
gation. 
 The Supreme Court noted the 
ambiguity that exists within §23 of 
Act 44.  On the one hand, as Ba-
yada Nurses pointed out, the fac-
tual situation here is not contem-
plated by §23.  At the same time 
however, as claimant pointed out, 
the immunity clause of §23 is ren-
dered meaningless if subrogation 
is allowed.   
 The Court rendered an exten-
sive opinion discussing the tools 
of statutory construction.  In sum, 
the Court found that §23 of act 44 
relegated the right of subrogation 
and reimbursement to the sover-
eign’s immunity through a nar-
rowly tailored exception to a gen-
eral rule.  The Court sought to 
give effect to all provisions of the 
Act without ignoring the plain 
language of the statute.  Further, 
the Court recognized that a pri-
mary purpose of sovereign immu-
nity, protection of the public fisc, 
is satisfied if the Commonwealth 

 Accordingly, claimant filed a 
claim for workers’ compensation 
benefits, which was granted.  
Claimant then filed a third-party 
lawsuit against SEPTA, alleging 
that it was liable for the injuries 
she suffered.  During the pend-
ency of that lawsuit, Bayada 
Nurses, through its carrier, filed 
notice of its intent to recoup the 
benefits it paid to claimant for any 
award received from the third 
party lawsuit under §319 of the 
Workers’ Compensation Act.    
 Claimant eventually settled her 
lawsuit with SEPTA for $75,000.  
Bayada Nurses filed a petition and 
asserted its §319 rights in the 
amount of $47,351.93.  Claimant 
opposed the petition, claiming that 
Bayada Nurses was really attempt-
ing to collect from money paid to 
her by SEPTA and that SEPTA 
was immune from claims of sub-
rogation or reimbursement from a 
claimant’s tort recovery with re-
spect to WC benefits under §23 of 
Act 44. 
 The Workers’ Compensation 
Judge agreed with claimant, find-
ing that the immunity provided by 
§23 applies both to subrogation 
claims asserted by and employer 
against a governmental entity and 
reimbursement from settlement 
proceeds a government party pays 
to an injured employee. 
 Bayada Nurses appealed to the 
Workers’ Compensation Appeal 
Board, which reversed, holding 
that §23 only extends to direct 
actions for recovery against a gov-
ernmental entity.  As Bayada 
Nurses’ petition, in the WCAB’s 
view, equate to a direct suit be-
tween an individual an a govern-
mental entity, it opined that §23 
did not apply. 
 Claimant appealed to the Com-
monwealth Court, which affirmed, 
noting that §319 provides for an 
absolute and automatic right to 
subrogation.  Bayada Nurses 
sought recovery from the claimant 
for the $75,000 she received from 
SEPTA and was not seeking re-
covery directly from SEPTA.  
Claimant then sought review by 

and its political subdivision can 
enter into reduces settlement 
agreements and “benefit” from 
sovereign immunity and official 
immunity. 
 Accordingly, the Court re-
versed the order of the Common-
wealth Court and reinstated the 
decision of the WCJ. 
 

********** 
 
Department of Labor and Indus-
try, Bureau of Workers’ Compen-
sation v. Workers’ Compensation 
Appeal Board (Excelsior Insur-
ance), No. 46 MAP 2011, Decided 
November 21, 2012. 
(Supersedeas Fund Reimburse-
ment - Where claimant receives 
a settlement from a third-party 
tortfeasor and employer’s sus-
pension petition is subsequently 
granted, employer is entitled to 
reimbursement from the su-
persedeas fund for unreim-
bursed pre-settlement payments 
and grace period payments.) 
 Claimant sustained significant 
injuries when he fell from a ladder 
in 2003.  His employer paid work-
ers’ compensation benefits of 
$410 per week.  Thereafter, em-
ployer filed a petition to suspend 
compensation benefits as of Au-
gust 12, 2005.  Employer’s re-
quest for supersedeas filed in con-
nection with that petition was de-
nied in January 2006. 
 Subsequently, claimant settled 
his claim against a third-party 
tortfeasor for $310,000.  Employer 
and claimant then entered into a 
Third-Party Settlement Agreement 
providing for the distribution of 
the settlement in accordance with 
§319 of the Act.   
 The parties first determined 
that claimant had expended 
$124,314.23 in counsel fees and 
costs to recover the settlement.  
 Employer had previously paid 
$120,698.48 in benefits to claim-
ant.  As such, employer’s accrued 
lien amounted to roughly 39% of 
the settlement total. ($120,698.48 
divided by $310,000 = 0.3893499) 
Therefore, employer’s prorated 
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under §319. 
 The Commonwealth Court also 
rejected the Bureau’s argument, 
concluding that employer was 
entitled to reimbursement for the 
payments made.  However, the 
Court opined that employer  did 
not receive full reimbursement 
because claimant’s costs of recov-
ering the third-party settlement 
were deducted prior to distribution 
to employer.  The Court ex-
plained: 

While the $164.42 per week 
that [employer] was required to 
pay claimant during the grace 
period was calculated based on 
[employer’s] share of the costs 
for recovering claimant’s bal-
ance of recovery from the 
Third-Party Settlement, this 
amount was, in effect, paid to 
claimant to ensure that he re-
ceived his full compensation 
rate of $410 per week during 
that period. 

 The Bureau appealed the Com-
monwealth Court’s decision to the 
Supreme Court, which granted 
review to answer the following 
question:  Whether the payments 
made by employer to claimant, for 
which employer sought reimburse-
ment from the Supersedeas Fund, 
constituted payments of compen-
sation within the meaning of §443 
of the Act and were, therefore, 
subject to reimbursement by the 
Supersedeas Fund, or whether 
such payments constituted the 
payment of costs associated with 
obtaining the settlement of claim-
ant’s third-party tort action under 
§319 of the Act? 
 The Bureau argued that the 
payments were attorney fees and 
costs and were thus not compensa-
tion under §443.  Alternatively, 
the Bureau argued that the pay-
ments were not made as a result of 
a denial of supersedeas as is re-
quired for reimbursement under 
§443. 
 The Court rejected the Bu-
reau’s arguments, noting that had 
supersedeas been granted when 
first requested in 2005, employer 
would not have been making any 

share of the expenses of recovery 
was calculated to be $48,401.73 
(38.93499% of $124,314.23).  
Thus, employer’s net lien was 
$72,296.75 ($120,698.48 minus 
employer’s share of expenses 
$48,401.73 = $72,296.75).   
 Subtracting the employer’s 
accrued lien from the total settle-
ment amount of $310,000 resulted 
in a balance of recovery of 
$189,301.52 ($310,000 minus 
$120,698.48 = $189,301.52).  Di-
viding that amount by the claim-
ant’s weekly compensation rate 
resulted in employer’s entitlement 
to a grace period of 461.7 weeks.  
Recognizing employer’s liability 
for its pro rata share of the ex-
penses of recovery, the Third 
Party Settlement Agreement pro-
vided that employer would pay 
claimant $164.42 each week dur-
ing the grace period. 
 Following several months of 
grace period payments by em-
ployer, the Workers’ Compensa-
tion Judge granted employer’s 
suspension petition.  Employer 
then filed an Application for Su-
persedeas Fund Reimbursement 
seeking the unreimbursed portion 
of the amount it paid claimant 
between November 22, 2005 and 
February 15, 2006, and the 
$164.42 weekly payments it paid 
between February 16, 2006 and 
the date of the WCJ’s decision.   
 The Bureau, as the conservator 
of the Supersedeas Fund, opposed 
employer’s application arguing 
that the payments made by em-
ployer were not compensation 
reimbursable under §443 of the 
Act, but instead constituted pay-
ments of counsel fees in the third  
party action. 
 The WCJ rejected the Bureau’s 
argument and ordered a total reim-
bursement to employer of 
$7,606.36.  The Bureau appealed 
the WCJ’s decision to the Work-
ers’ Compensation Appeal Board, 
which affirmed after noting the 
lack of case law addressing the 
interaction of supersedeas reim-
bursement under §443(a) and 
third-party settlement distribution 

payments between November of 
2005 and February of 2006, nor at 
the $164.42 rate during the grace 
period.  Moreover, the Bureau 
failed to recognize that, at the time 
of the Third-Party Settlement 
Agreement, employer compen-
sated claimant for its pro rata 
share of the attorney fees. 
 The Court noted that the Act 
balances the competing  interests 
of employers and employees.  
Section 319 provides an employer 
the right to subrogation in regard 
to an employees’ recovery from a 
third-party tortfeasor, while §443 
provides reimbursement to an 
employer denied supersedeas.  In 
short, in exchange for requiring 
employers to compensate injured 
employees regardless of fault, the 
Act protects employers from tort 
litigation by the injured employee 
and, under §319, provides the em-
ployer “the absolute right of sub-
rogation.”  Similarly, while the 
Act requires employers to com-
pensate injured employees even 
while contesting responsibility for 
the injury under the Act, §443 
provides reimbursement from the 
Supersedeas Fund for such pay-
ments made if it is later deter-
mined that the employer was not 
responsible.   
 Here, employer properly paid 
claimant his $410 weekly benefits 
initially and then the reduced 
$164.42 payments during the 
grace period, despite the protest it 
lodged via its suspension petition 
and its request for supersedeas.  
The fact that the amount of the 
unreimbursed pre-settlement pay-
ments and the grace period pay-
ments were calculated based on 
the funds expended by claimant to 
recover from the third-party tort-
feasor does not detract from the 
fact that employer paid these 
funds as compensation to claim-
ant.  In accordance with §§319 
and 443, employer should be 
reimbursed for the full amount of 
compensation paid.   The decision 
of the Commonwealth Court was 
affimred. 
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and that he was capable of only modified-duty work.  
As such, the Judge granted the Claim Petition and 
ordered employer to pay the claimant’s work-related 
medical expenses.  At the same time, seemingly con-
sistent with the Supreme Court’s decision in Rein-
forced Earth, the Judge suspended the claimant’s 
wage loss benefits based upon the Judge’s finding that 
the claimant was an undocumented worker.  In his 
written opinion, the Judge explained that he drew an 
adverse inference from the claimant’s refusal to an-
swer questions at the hearings about his citizenship 
and immigration status.  The claimant appealed and 
the Workers’ Compensation Appeal Board held that 
there was insufficient evidence in the record to sup-
port the Judge’s finding that the claimant was an un-
documented alien.  Aside from the claimant’s refusal 
to answer the specific questions about his status, there 
was no other evidence of record to establish the claim-
ant’s illegal alien status. 
 
 On appeal by the employer, the Commonwealth 
Court upheld the Board’s decision and explained that 
the issue was not whether the Judge erred in suspend-
ing benefits based on the finding that Claimant is an 
undocumented alien, but rather, whether there was 
substantial evidence in the record to support the 
Judge’s finding that claimant was an undocumented 
alien in the first place.  The Court stated that an ad-
verse inference alone, deduced from a claimant’s re-
fusal to answer questions about his immigration 
status, is insufficient to support a finding of fact.  The 
court explained that the reason that an adverse infer-
ence cannot serve as substantial evidence to support a 
finding of fact is because an adverse inference does 
not constitute any type of evidence, period.  There 
must be something “more” in the record before the 
Judge can make such a finding.  In a nutshell, the 
Commonwealth Court’s decision in Kennett Square 
held that an employer must essentially “prove the 
negative.”  It is simply not enough for the employer to 
ask the injured worker at a hearing whether he is un-
documented.  Instead, the Commonwealth Court 
would have the employer prove that valid immigration 
documents for a worker do not exist.  Only after this 
affirmative offer of proof may a Judge make a finding 
that a worker is an illegal alien who is not eligible for 
employment. 
  
 Fortunately, on August 15, 2012, the Supreme 
Court granted the employer’s Petition for Allowance 
of Appeal.  Among others, one issue that the Supreme 
Court has stated it will consider is: 

 
Did the Commonwealth Court err in plac-
ing the burden of proof in a claim petition 
on the employer, when the claimant failed 
to establish his ongoing entitlement to 
benefits by providing information on his 

(Continued from page 1) documented status to the employer and to 
the court? 
 

 Until the Supreme Court renders its decision, 
however, the Commonwealth Court’s decision is the 
law and must be followed.  An employer must have 
evidence that the claimant is an undocumented worker 
in order to successfully suspend the claimant’s bene-
fits based on citizenship status.  An employer cannot 
simply rely on the injured worker’s “silent admission” 
that he or she is an illegal.  It may be time consuming 
and expensive, but an affidavit from the U.S. Citizen-
ship and Immigration Services may be enough, per the 
Supreme Court’s prior decision in Reinforced Earth, 
to establish that valid immigration documents do not 
exist.  Ideally, the Supreme Court will provide more 
guidance on this issue when it renders its decision in 
Kennett Square.  In the meantime, employers are ad-
vised to take all reasonable steps necessary to verify 
the citizenship and immigration status of workers and 
new hires, lest they find themselves involved in a 
“close encounter” of the worst kind with an alien in-
jured worker. 
  
_____________________ 
1 The applicable regulations may be found at 8 U.S.C. § 
1324a(b). 
 
2 Kachinski v. WCAB (Vepco Constr. Co.), 532 A.2d 374 
(Pa. 1987). 
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